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PREFACE. 


The  provisions  and  scope  of  the  Federal  Employers'  Lia- 
bility Act  of  April  22,  1908,  are  but  little  known  to  the 
average  lawyer.  It  is  a  very  important  statute,  giving  a 
remedy  to  employees  of  common  'Carriers  by  railroad  when 
injured  while  engaged  in  interstate  commerce  where  none 
before  existed.  All  questions  of  fellow  servant  in  such  in- 
stances are  Aviped  out  at  one  sweep  of  the  legislative  pen; 
and  all  questions  of  contributary  negligence  are  so  modified 
as  to  allow  a  recovery  without  stating  the  negligence  of  the 
employee  did  not  contribute  to  his  injury— the  sole  question 
being  the  amount  of  his  recovery.  These  are  far-reaching 
provisions.  The  provision  concerning  contributary  negli- 
gence introduces  the  law  of  Comparative  Negligence  as,  in 
a  measure  administered  under  the  provisions  of  the  Code  of 
Georgia,  and,  in  a  measure,  as  administered  in  the  State  of 
Illinois.  In  only  two  states  of  the  Union  is  the  law  of  Com- 
parative Negligence  known  to  the  legal  profession.  But  the 
rule  prevailing  in  the  law  of  Admiralty  concerning  contribu- 
tory negligence  more  closely  approaches  the  rule  concerning 
the  apportionment  of  damages  provided  for  in  this  Federal 
Statute. 

The  decisions  in  these  two  states  have  been  examined  and 
cited,  and  their  respective  bearings  noted.  It  is  believed 
that  this  will  be  of  value  to  the  profession. 

The  Federal  Automatic  Coupling  Act  or  Safety  Appli- 
cance  Act  has  not  been  separately  nor  adequately  treated  in 
any  work,  although  it  has  been  in  force  over  fifteen  years. 
It  is  of  paramount  importance  to  railroad  companies  engaged 
in  Intersitate  Commerce,  as  well  as  employees  injured  hj 
reason  of  the  failure  of  such  companies  to  'comply  with  its 
provisions  with  respect  to  the  equipment  of  their  cars. 


PREFACE 

Necessarily  a  discussion  of  Interstate  Commerce  is  re- 
quired so  far  as  it  pertains  to  the  provisions  of  these  two 
statutes  and  to  show  when  it  does  and  when  it  does  not 
apply. 

It  is  believed  that  a  work  on  these  two  statutes  will  be 
welcomed  by  the  bar. 

"W.  W.  Thornton. 

Indianapolis,  Ind.,  April  1,  1909. 
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PART  I. 


Federal  Employers'  Liability  Act 


Federal    Employers'    Liability   and 
Safety  Appliance  Acts 


CHAPTER    I. 


ABOLITION  OF  FELLOW  SERVANT  RULE. 

SECTION.  SECTION. 

1.     Object  and  purpose  of  Act  of       2.     Rule  of  fellow  servant  in  Eu- 
of   1908.  ropean  countries. 

3.     Quebec  and  Mexico. 

§  1.  Object  and  Piirpose  of  Act  of  1908.— On  the  floor  of 
the  Senate,  Senator  Doliver  thus  explained  the  object  and 
purpose  of  the  Act  of  1908 : 

"First,  it  modifies  the  old  law  of  the  negligence  of  co- 
employes.  The  old  law,  which  took  root  in  the  United 
States  two  generations  ago,  was  to  the  effect  that  an  em- 
ploye injured  by  the  negligence  of  a  fellow  workman  could 
not  recover.  *  *  *  The  proposition  was  that  an  employe 
injured  by  the  negligence  of  a  fellow  servant  could  not  re- 
cover. This  bill  abolishes  that  doctrine,  and  gives  the  em- 
ploye the  right  to  recover  for  injuries  arising  from  the 
negligence  of  his  fellow  workmen.  That  is  the  first  proposi- 
tion. 

The  second  proposition  modifies  the  law  whereb}'-  in  other 
generations  workmen  were  held  by  the  court  to  assume 
the  risks  arising  from  defective  machinery.     That  was  an 
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inheritance,  I  reckon,  of  the  common  law,  and  at  the  time 
the  courts  originally  established  the  doctrine,  it  had  some 
sense  in  it  and  a  little  justice.  There  was  some  reason  why 
a  man  working  with  simple  machinery  should  look  to  it  that 
the  machinery  "s^nth  which  he  worked  was  in  good  order. 
But  the  doctrine  is  obsolete  as  applied  to  the  present  day 
occupations  of  those  workmen  who  were  employed  by  the 
common  carriers  of  the  world.  It  would  require  a  brake- 
man  to  know  all  about  the  machinery  of  a  freight  train, 
though  it  may  be  half  a  mile  long,  as  he  goes  out  upon  his 
day's  work.  Everybody  with  a  moderate  sense  of  justice 
must  see  that  the  common  law  applicable  to  the  assumption 
of  risks  for  deficient  machinery  has  no  rational  application 
to  the  complex  industrial  concerns  of  our  o\^ti  time. 

In  the  third  place,  this  proposed  statute  modifies  radically 
the  law  of  contributory  negligence.  As  administered  by  our 
courts,  it  has  been  uniformly  held  that  an  employe  suffering 
an  injury  to  which  his  own  negligence  contributed,  cannot, 
by  reason  of  that  participation  in  the  injury,  have  any  re- 
cover}' at  law.  The  proposed  statute  liberalizes  the  doctrine 
of  the  law.  It  is  based  upon  the  theory  that  where  an  injury 
occurs  partly  by  reason  of  the  negligence  of  the  employer 
and  partly  by  reason  of  the  negligence  of  an  employe,  the 
jury  ought  to  determine  what  portion  of  the  injury  arises 
from  the  negligence  of  the  plaintiff,  and  take  away  from 
the  sum  total  of  his  damage  alloAved  that  part  which  can 
properly  be  apportioned  to  his  own  negligence.  That  prin- 
ciple has  been  called  in  some  of  the  books  the  doctrine  of 
comparative  negligence. 

In  the  fourth  place,  the  proposed  bill  undertakes  to  mod- 
ify somewhat  the  common  law  applicable  to  certain  agree- 
ments or  contracts  made  between  employers  and  their 
workmen,  in  which  the  latter  agree,  in  consideration  of  some 
form  of  insurance  or  indemnity  fund,  to  give  up  the  right 
to  sue  in  the  courts.  It  has  been  held,  as  a  matter  of  public 
policy,  that  a  workman  cannot  contract  himself  out  of  his 
right  or  the  rights  of  his  legal  representatives  to  recover 
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for  damages.  That  is  to  say,  the  courts  have  held  that  it  is 
against  public  policy  to  sustain  a  contract  by  which  a  work- 
man, merely  by  consideration  of  his  wages  and  his  employ- 
ment, agrees  to  withhold  any  claims  for  damages  in  case  of 
his  injury.  But  many  insurance  societies  have  grown  up 
in  connection  with  the  protection  of  our  railways,  which  not 
only  undertake  to  pay  a  man  for  damages  arising  out  of 
injuries,  but  have  also  certain  other  features  in  the  nature 
of  si'ck  benefits  and  other  insurance.  They  have  been  re- 
garded by  the  courts  as  valid  and  binding  agreements.  This 
proposed  law  means  simply  that  where  a  workman  sues  for 
injury  for  which  he  is  entitled  to  recover,  he  shall  not  have 
his  recovery  defeated  by  reason  of  one  of  these  insurance 
agreements ;  but  it  also  says  that  in  case  the  railway  has  con- 
tributed anything  to  the  insurance  fund  which  he  has  en- 
joyed, the  amount  that  the  railway  has  contributed  shall 
be  deducted  in  the  calculation  of  the  damages  which  he  is 
entitled  to  recover. 

These  are  the  four  propositions  contained  in  this  bill,  and 
I  have  an  idea  that  there  is  not  a  member  of  tile  Senate  who 
does  not  recognize  the  equity  and  justice  involved  in  all 
four  of  them. 

The  fact  is,  we  have  been  at  least  a  generation  behind 
the  whole  world  in  the  adoption  of  the  doctrines  and  prin- 
ciples to  which  I  have  referred.  Outside  of  England,  there 
has  not  in  modern  times  been  a  country  in  Europe  that  does 
not  now  give  its  workmen  all  the  advantages  that  are  pro- 
vided by  this  bill.  There  is  hardly  an  American  state  in 
these  recent  years  Which  has  not  taken  this  step  fomvard  in 
industrial  justice. 

The  codes  of  nearly  all  the  countries  in  Europe  were  de- 
rived, directly  or  indirectly,  from  the  civil  laAV,  and  wherever 
the  civil  law  crossed  the  water,  these  doctrines  which  we 
are  introducing  into  the  United  States  Courts  in  this  bill 
have  found  acceptance.  This  is  so  in  the  courts  of  Quebec, 
he  recent  English  compensation  acts  illustrate  the  pres- 
ent day  reaction  against  the  severity  of  the  common  law.    The 
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fact  is  that  every  country  in  the  -^vorld  has  been  engaged 
in  the  careful  study  of  the  relations  of  its  working  millions 
to  its  prosperity,  and  to  its  ci-snlization,  and  this  bill  pro- 
poses to  do  for  workmen  seeking  the  protection  of  the 
courts  of  the  United  States,  what  the  enlightened  juris- 
prudence of  all  the  modern  nations  has  already  done  for 
their  workmen  under  similar  conditions."^ 

§2.  FwUle  of  fellow  servant  in  European  countries.— The 
rule  of  the  common  law  respecting  the  liability  of  the  mas- 
ter to  his  servant  for  damages  occasioned  by  an  injury 
inflicted  by  the  negligent  act  of  his  fellow  servant,  does  not 
obtain  in  any  European  countries  having  the  Civil  Lav^-  for 
the  basis  of  their  own  laws.  The  Code  Xapoleon  made  the 
employer  answerable  for  all  injuries  received  by  his  work- 
men,- and  this  code  is  still  in  force  in  Belgium  and  Holland. 
In  Italy  and  Switzerland,  the  doctrine  of  fellow  servant  does 
not  prevail.^  Nor  does  it  in  Germany  and  Austria,*  not  in 
the  latter  country  at  least  since  1869.^  Li  1888.  England 
adopted  a  statute  which  abolished  the  rule  of  fellow  servant 
■with  reference  to  the  operation  of  railroad  trains,  and  in 
1897   it  extended  the  law  so  as  to   apply   to   many  of  the 

^  60   Cong.   Record,   1st  Sess.,  p.  is.    strictly    speaking,    no    Federal 

4527.  law     of     negligence,     the     Federal 

It    was    evidently    not    the    pur-  courts  simply  applying  the  law  of 

poses  of  Congress  to  prevent  neg-  negligence  as  a   part  of  the  state 

ligence   on   the   part   of   interstate  law    where    the    injury   was    occa- 

employes:    for    if    that    had    been  sioned.     This   is  true  of   the   doc- 

the    purpose    it    would    lave    ])ro-  trine   of   respondeat   superior.      It 

vided   for   the   liability   ci   an   en-  is  considered  that  this  act  for  the 

gineer    or    the    railroad    company  first    time    creates    a    substantive 

for   an    injury   to   a   passenger   on  right     in     favor     of     one     party 

a    highway,    struck    through     the  against     anotlier,     based     on     the 

negligence    of    the    interstate    em-  jiroposition   that   there   is   a   right 

ploye.      Evidently   the   purpose   of  of  action. 

the   Act   is    to    create   a    right    of  "Dalloz.  1841.  1st  partie.  p.  271. 

action  against  a  railroa.l  company  '5  Law  Quarterly   Review.   184. 

in    favor    of    an    employi>    for    in-  *n  .lurid.  Rev.,  p.  271. 

jnrips  sustained  by  him  while  en-  'Cong.  Record,  60  Cong.  Record, 

gaged    in   interstate   commerce.  1st  Sess.,  p.  4435. 

It  may  be  remarked  that  there 
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hazardous  employments  of  that  country.*'  In  the  English 
Workman's  Compensatory  Act  of  1906/  contributory  negli- 
gence does  not  defeat  the  workmen's  rights  to  recover  dam- 
ages, or  compensation,  but  "if  it  is  proved  that  the  injury 
to  the  workmen  is  attributable  to  the  serious  and  willful  mis- 
conduct of  that  v.'orkman,  any  compensation  claimed  in 
respect  of  that  injury  shall,  unless  the  injury  results  in  death 
or  serious  and  permanent  disability,  be  disallowed."* 

§3.  Quebec  and  Mexico. — The  doctrine  of  fellow  servant 
does  not  obtain  in  Quebec,  in  that  respect  following  the 
French  law  yet  there  in  force ;  ^  but  in  Ontario  and  the  re- 
mainder of  British  North  America,  the  rule  does  yet  ob- 
tain.^°  In  a  case  brought  in  a  Circuit  Court  of  the  United 
States  to  recover  damages  for  an  injury  received  in  the 
Province  of  Quebec,  the  court  enforced  the  doctrine  concern- 
ing fellow  servant  that  prevails  in  that  province.^^  In 
Mexico,  the  master  is  liable  to  his  servant  for  an  injury 
caused  by  the  negligence  of  a  fellow  servant.^' 

*  See  Appendix  C.  gence   of   a   servant  who   may   by 
'  G  Edw.  VII  Cap.  53.  his  negligence  have  caused  an  ac- 

*  See  Ruegg's  Employer's  Liabil-  cident  from  which  another  servant 
ity,  338.  See  also  Thomas  v.  has  suffered."  Asbestos,  etc.,  Co. 
Quartermain.  18  Q.  B.  Div.  693;  v.  Durand,  30  Can.  S.  C.  285;  The 
Griffiths  V.  Dudley,  9  Q.  B.  Div.  Queen  v.  Grenier,  30  Can.  S.  C. 
357;  Stuart  v.  Evans,  31  W.  R.  42;  The  Queen  v.  Filion,  24  Can. 
706.  S.   C.  482,  affirming  4  Can.  Exch. 

"Canadian    Pac.    R,v.    v.    Robin-  134;    Belanger   v.   Riopel,   3   Mon- 

son,  14  Can.  S.  C.   105,   115;   City  treal  S.  C.  198. 

Demolombe,  Vol.  31,  No.  368,  and  "Boston,  etc.,  R.  Co.  v.  McDuf- 

Sourdat,  Vol.  2,  No.  911.     See  Ful-  fey,    25    C.    C.   A.    247;    51    U.    S. 

ler  V.  Grand  Trunk  Ry.  Co.  1  Low  App.  Ill:  73  Fed.  Rep.  934. 

Cas.  L.  J.  68;   Bourdeau  v.  Grand  "]Mexican  Cent.  R.  Co.  v.  Knox, 

Trunk   Ry.   Co.   2   Low   Cas.   L.  J.  114  Fed.  Rep.  73;  52  C.  C.  A.  21; 

186,    and    Hall    v.    Canadian,    etc.,  ]\rexican  Cent.  R.  Co.  v.   Sprague, 

Co.  2  Montreal  L.  N.  245.      "  114    Fed.   Rep.   544;    52   C.   C.    A. 

""According  to  the  French  law  318.      See    also   jMexican    Cent.   R. 

common  employment  is  no  defense,  Co.  v.  Glover,  107  Fed.  Rep.  356; 

and    does    not    exonerate    the    em-  46  C.  C.  A.  334. 
ployer  from  liability  for  the  negli- 
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§  4.  Power  of  Congress  to  increase  liabilities  of  master. — 
The  validity  of  statutes  increasing  or  changing  the  liabilitj'' 
of  a  master  to  his  servant,  is  one  that  presents  itself  at  an 
early  stage  in  the  discussion  of  the  question  of  his  liability 
under  this  Federal  Employers'  Liability  Act.  This  question 
presents  itself  in  three  aspects: 

First— The  power  of  Congress  to  change  or  modify  the 
liability  at  common  law  of  a  master  to  his  servant,  concerning 
his  liability  for  the  negligence  of  his  fellow  servant. 

Second — The  power  of  Congress  to  enact  a  law  author- 
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izing  a  recovery  when  the  servant  has  been  guilty  of  negli- 
gence contributing  to  his  injury. 

Third — The  power  of  Congress  to  legislate  upon  any 
phase  of  the  relation  of  master  and  servant. 

§  5.  Authorizing  a  recovery  for  negligent  act  of  fellow 
servant. — In  discussing  the  power  of  a  Legislature  to  change 
the  law  with  reference  to  the  liability  of  a  master  to  his 
servant — not  taking  into  consideration  that  Congress  must 
limit  the  scope  of  its  legislation  to  masters  and  servants  en- 
gaged in  interstate  commerce — decisions  of  state  courts  are 
by  analogy  available.  The  doctrine  that  a  master  is  not 
liable  to  his  servant  for  an  injury  inflicted  upon  him  by  the 
negligence  of  his  fellow  servant  is  a  rule  of  law  enunciated 
and  enforced  by  the  courts  without  any  legislative  sanction, 
adopted  by  them  from  a  supposed  or  assumed  public  policy. 
This  rule  was  announced  in  England  in  1837/  in  South  Car- 
olina in  1838,-  in  Massachusetts  in  1842,^  and  in  Pennsyl- 
vania in  1854.*  In  Massachusetts,  the  conclusion  reached 
was  upon  what  had  been  decided  in  South  Carolina  and 
England.^ 

§  6.  Basis  of  rule  of  master's  non-liability  for  negligence 
of  fellow  servant.— In  South  Carolina,  the  basis  for  the  rule 
assumed  by  the  Supreme  Court,  holding  the  master  not 
liable  to  his  servant  for  injuries  inflicted  by  the  negligence 
of  his  fellow  servant,  is  that  the  injured  servant  had  entered 
into  a  joint  undertaking  with  his  fellow  with  a  common 
employer  or  master,  each  having  stipulated  for  the  per- 
formance of  bis  several  part ;  and  as  each  of  them  was  not 
liable  to  the  master  for  the  conduct  of  the  other,  conversely 
the  master  was  not  liable  to  one  for  the  conduct  of  the  other, 

^  Priestly  v.  Fowler,  3  M.  &  W.  1.  *  Ryan  v.  Cumberland  Valley  R. 

=  McMurray    v.    So.    Car.    R.   R.  R.  Co.  23  Pa.  St.  384. 

Co.     1    McMullen,    385 ;     3G    Am.  "  The  rule  was  adopted  in  Xew 

Dec.  268.  York  in  1851.     Coon  v.  Utica,  etc., 

3  Farwell  v.  Boston,  etc..  R.  Co.  R.  Co.  5  X.  Y.  492. 
4  Mete.  49;   38  Am.  Dec.  339. 
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but  was,  when  he  was  not  at  fault,  only  liable  to  his  servant 
for  his  wages. ^ 

In  Massachusetts  the  question  was  put  upon  the  ground 
of  implied  contract,— that  the  contract  of  employment  im- 
plied upon  the  part  of  the  servant  that  he  assumed  all  risk 
arising  from  the  negligence  of  his  fellow ;  and  this  exemp- 
tion was  declared  to  rest  upon  considerations  of  public  policy. 
"Where  several  persons,"  said  the  court,  "are  employed  in 
the  conduct  of  one  common  enterprise  or  undertaking,  and 
the  safety  of  each  depends  much  on  the  care  and  skill  with 
which  each  other  shall  perform  his  appropriate  duty,  each 
is  an  observer  of  the  conduct  of  the  others,  can  give  notice 
of  any  misconduct,  incapacity,  or  neglect  of  duty,  and  leave 
the  service,  if  the  common  employer  will  not  take  such  pre- 
cautions and  employ  such  agents  as  the  safety  of  the  whole 
party  may  require.  By  these  means  the  safety  of  each  will 
be  much  more  effectively  secured  than  could  be  done  by  a 
resort  to  the  common  employer  for  indemnity  in  case  of  loss 
by  the  negligence  of  each  other."  Speaking  of  servants  em- 
ployed in  different  departments,  and  applying  the  rule  to 
them,  the  court  further  said :  ' '  When  the  object  to  be  accom- 
plished is  one  and  the  same,  when  the  employers  are  the  same, 
and  the  several  persons  employed  derive  their  authority  and 
compensation  from  the  same  source,  it  would  be  extremely 
difficult  to  distinguish  what  constitutes  one  department  and 
what  a  distinct  department  of  duty.  It  would  vary  the  cir- 
cumstances of  each  case.''  The  master  is  not  exempt  from 
liability,  in  such  case,  because  the  servant  has  better  means 
of  providing  for  his  safety  when  he  is  employed  in  immediate 
connection  with  those  from  whose  negligence  he  might  suffer, 
but  because  the  implied  contract  of  the  master  does  not  ex- 
tend to  indemnify  the  servant  against  the  negligence  of  any 


"Murray    v.    So.    Car.    K.    Co.    1  lion    into    tlio    conditions    of    oach 

McMiil,  3H5;   30  Am.   Dec.  2G8.  case,  and  award  or  witliliold  dam- 

'  Was  not  tiiis  language  prompt-  ages  as  tlic  facts  of  each  particu- 

c'd    l)y    an    unwillingness    of    the  lar  case  would  demand  as  a  matter 

court    to    undertake   an    investiga-  of  justice  and  right? 
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one  but  himself ;"  and  he  is  not  liable  in  tort  as  for  the  negli- 
gence of  his  servant,  because  the  person  suffering  does  not 
stand  in  the  relation  of  a  stranger,  but  is  one  whose  rights 
are  regulated  by  contract,  express  or  implied.""  In  Indiana, 
in  1855,  the  Supreme  Court  said:  "It  is  considered  that 
public  policy  requires  that  servants  engaged  in  common  em- 
ployment shall  not  have  an  action  against  their  principal  for 
injuries  resulting  from  the  negligence  of  one  or  more  of  such 
servants,  because  the  tendency  of  such  a  doctrine  is  to  make 
them  anxious  and  watchful  and  interested  for  the  faithful 
conduct  of  each  other,  and  careful  to  induce  it,  while  the 
opposite  doctrine  would  tend  in  a  different  direction.^"  The 
safety  and  welfare  of  the  public,  therefore,  demand  the 
establishment  of  the  principle  of  the  non-liability  on  the 
part  of  the  employer  in  such  case;^^  while,  when  estab- 
lished, it  can  work  no  injury  to  the  servant,'-  because  his  en- 
tering upon  the  service  is  voluntary,^''  is  with  a  knowledge  of 
its  hazards,  and  with  a  power  and  right  to  demand  such 
wages  ^*  as  he  should  deem  compensatory.'^  The  doctrine  of 
Priestly  v.  Fowler  "^  was  stated  by  Baron  Alderson  in  a  sub- 
sequent case  in  these  words:  "They  have  both  engaged  in  a 
common  service,  the  duties  of  which  impose  a  certain  risk 
on  each  of  them,  and  in  case  of  negligence  on  the  part  of 
the  other,  the  party  injured  knows  that  the  negligence  is  that 

*  Where    was    the    authority    to  ^  Experience  shows  that  it  does, 

say    there    was    an    implied    con-  until   legislature   after   legislature 

tract?     Did  not  the  court  merely  has  been  compelled  to  modify  the 

assume   tliere   was   such   contract?  harsh  rule  announced  by  these  de- 

"  Farwell  v.  Boston,  etc.,  R.  Co.  cision?. 

4  Mete.  49;  38  Am.  Dec.  339.  "True  only  in  a  limited  sense, 

"  This   is  a   strange   assumption  because  of  the  pressure  that  mod- 

in  view  of  the  law  on  the  subject  ern   civilization   thrusts   upon   the 

in  Continental  Europe.  laboring   man   to   secure   for   him- 

^^  Experience  of  long  years'   du-  self  and  family  the  sustenance  of 

ration    shows    that    the    public    in  life. 

Western  Continental  Europe  are  as  "  The  supply  of  labor  fixes  the 

safely    cared    for    as    in    England  wages. 

and      much     more      so     than     in  "Madison,  etc.    R.  Co.  v.  Bacon. 

America,   as   against   the   careless-  6  Tnd.  205. 

ness  of  servants.  '°  3  Mees  &  Wels,  1. 
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of  his  fellow  servant  and  not  of  his  master. "  "He  knew  when 
he  was  engaged  in  the  service  that  he  was  exposed  to  the 
risk  of  injury,  not  only  from  his  own  want  of  skill  and  care, 
but  also  from  the  want  of  it  on  the  part  of  his  fellow  servant, 
and  he  must  be  supposed  to  have  contracted  on  the  terms 
that,  as  between  himself  and  his  master,  he  would  run  the 
risk,  'a  risk  which  he'  must  be  taken  to  have  agreed  to  run 
when  he  entered  into  the  defendant's  service."  "The  prin- 
ciple is,"  Baron  Alderson  again  said,  "that  a  servant,  v.^hen 
he  engages  to  serve  a  master,  undertakes,  as  between  himself 
and  his  master,  to  run  all  the  ordinary  risks  of  the  service, 
and  this  includes  the  risk  of  negligence  on  the  part  of  a  fel- 
low servant,  whenever  he  is  acting  in  the  discharge  of  his 
duty  as  servant  of  him  who  is  common  master  of  both. ' '  ^'' 

§  7.  Validity  of  statute  allov/ing  a  recovery  for  an  injury 
occasioned  by  a  fellow  servant's  negligence.— From  an  ex- 
amination of  the  cases  quoted  and  cited  in  the  foregoing  sec- 
tion, it  will  be  seen  that  the  cases  rest  upon  practically  two 
grounds :  That  it  is  against  public  policy  to  allov>^  a  servant  to 
recover  damages  occasioned  by  the  negligence  of  his  fellow 

"Hutchinson    v.    York,    etc..    E.  v.  Southern  R.   Co.  G3   S.  C.  559; 

Co.  5  Exch.  343;    14  Jur.  837;   19  41   S.  E.   Rep.   753;    Barton's  Hill 

L.  J.    (Exch.)    296.  Coal   Co.   v.   Ried,   3   Macq.   H.  L. 

The    English     rule    was    forced  Cas.   266;    Baltimore,  etc.,   R.   Co. 

upon  the  courts  of  Scotland  by  the  v.  Colvin,  118  Pa.  St.  230;   12  Atl. 

decision  of  the  House  of  Lords  in  Rep.  337;   20  W.  N.  C.  531;   Chi- 

Wilson   V.   Merry,   L.   R.    1    Sc.   &  cago,  etc.,  R.   Co.  v.   Ross,  112  U. 

Div.  App.  Cas.  326;    19  L.  T.   (N.  s.  377;  28  L.  Ed.  787;  5  Sup.  Ct. 

S.)   30.  Rep.    184;     Latremouille    v.    Ben- 

For   a   few   of   the   hundreds   of  nington,  63  Vt.  b36;   22  Atl.  Rep. 

cases  upon  this  question,  see  Wa-  (55(5.     43    Am.    &    Eng.     R.    Cas. 

bash,   etc,   R.   Co.   v.   Conkling,   15  265;   Walton  v.  Bryn  Mawr  Hotel 

111.   App.    157;    Stucke   v.    Orleans  Co.,    160   Pa.   St.   3;    28  Atl.   Rep. 

R.   Co.   50   La.    Ann.    188,   23    So.  438;   Olsen  v.  Nixon,  61  N.  J.  L. 

Rep.   342;    Aokerson   v.    Donnison,  071 -,    4    Am.    Neg.    Rep.    515;    40 

117    ilass.    407;     World's    Colum-  Atl.     Rep.     694;      Jungnitsch     v. 

bian    Exposition    v.    Bell,    70    111.  Michigan,  etc.,  Co.  105  Mich.  270; 

App.  r)9];   Doyle  v.  Wliito.  9  App.  63    N.   W.    Rep.    296;    2   Det.   Leg. 

Div.    (X.  Y.)   521;  41  N.  Y.  Supp.  N.   107;   Elwell  v.  Hocker,  86  Me. 

628;  75  N.  Y.  St.  Rep.  628;  Hicks  410;  30  Atl.  Rep.  84. 
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servant,  and  the  other  is  that  he  has  by  his  contract  for 
service  impliedly  assumed  the  risk  of  such  association  or  of 
his  fellow  servant's  negligence.  Such  being  the  case,  it  read- 
ily follows  that  the  legislature  can  change  the  rule  of  public 
policy  or  provide  that  the  implied  undertaking  shall  not  be  a 
part  of  the  contract  for  service.  In  the  usual  employers  li- 
ability statutes  this  is  done  only  to  a  limited  extent,  by  pro- 
viding in  what  particular  instance  the  servant  may  recover 
for  injuries  occasioned  by  his  fellow's  negligence,  or  by 
providing  in  v/hat  particular  instances  the  relation  in  law 
of  fellow  servant  shall  not  be  deemed  to  exist.  Such  statutes 
have  been  universally  upheld,  both  by  the  state  and  Federal 
courts.^^     This  power  has  been  stated  thus  tersely:     "It  is 


**  McAunick  v.  Mississippi  etc., 
R.  Co.  20  Iowa,  338;  Bucklew  v. 
Central,  etc.,  R.  Co.  (54  Iowa,  611; 
Rose  V.  Des  Moines,  etc.,  R.  Co. 
39  Iowa,  246;  Kansas,  etc.,  R.  Co. 
V.  Pcavey,  29  Kan.  1G9;  Missouri 
Pacific  R.  Co.  V.  Mackey,  33  Kan. 
298;  6  Pac.  Rep.  291;  Attorney- 
General  V.  Railroad  Cos.  35  Wis. 
425;  Dithberner  v.  Chicago,  etc., 
R.  Co.  47  Wis.  138;  2  N.  W.  Rep. 
69;  Herriek  v.  Minneapolis,  etc., 
R.  Co.  31  Minn.  11;  16  N.  W. 
Rep.  413  (upholding  Iowa  stat- 
ute) ;  Herriek  v.  Minneapolis,  etc., 
R.  Co.  32  Minn.  435;  21  N.  W. 
Rep.  471;  Missouri,  etc.,  R.  Co. 
V.  Mackey,  127  U..S.  205;  32  L. 
Ed.  107;  8  Sup.  Ct.  Rep.  1161, 
affirming  33  Kan.  298;  6  Pac. 
Rep.  291;  Minneapolis,  etc.,  R.  Co. 
V.  Herriek,  127  U.  S.  210;  32  L. 
Ed.  109;  8  Sup.  Ct.  Rep.  1176, 
affirming  31  Minn.  11;  IC  N.  W. 
Rep.  413;  47  Am.  Rep.  771;  Pitts- 
burg, etc.,  R.  Co.  V.  Montgomery, 
152  Ind.  1;  49  N.  E.  Rep.  482; 
69  L.  R.  A.  875;  71  Am.  St.  30; 
Pittsburg,  etc.,  R.  Co.  v.  Light- 
beiser,    1G8    Ind.    438;    78    N.'   E. 


Rep.  1033;  Indianapolis,  etc.,  R. 
Co.  V.  Houghton,  157  Ind.  494;  60 
N.  E.  Rep.' 943;  54  L.  R.  A.  787; 
Pittsburg,  etc.,  R.  Co.  v.  Ross,  169 
Ind.  3;  80  X.  E.  Rep.  S4r^;  Chi- 
cago, etc.,  Ry.  Co.  v.  Pontius,  157 
U.  S.  209;  39  L.  Ed.  675;  15  Sup. 
Ct.  Rep.  585,  affirming  52  Kan. 
264;  34  Pac.  Rep.  739;  Baltimore, 
etc.,  R.  Co.  V.  Voight,  170  U.  S. 
498;  44  L.  Ed.  560;  20  Sup.  Ct. 
Rep.  385;  McGuire  v.  Chif^ago,  -jtc, 
R.  Co.  131  Iowa,  340;  108  N".  W. 
Rep.  902 ;  Hancock  v.  Railway  Co. 
li.4  N.  C.  222;  32  S.  E.  Rep.  079; 
Tullis  V.  Lake  Erie,  etc.,  R.  Co. 
175  U.  S.  348;  44  L.  Ed.  192; 
20  Sup.  Ct.  Rep.  136;  Railroad 
Co.  V.  Thompson,  54  Ga.  509; 
Georgia  R.  Co.  v.  Ivey,  73  Ga. 
499;  Georgia  R.  Co.  v.  Brown,  86 
Ga.  320;  Georgia  R.  Co.  v.  Miller, 
90  Ga.  574;  St.  Louis,  etc.,  R.  Co. 
V.  Matthews,  165  U.  S.  1;  41  L. 
Ed.  611;  17  Sup.  Ct.  Rep.  243; 
affirming  121  Mo.  298;  25  L.  R. 
A.  161;  24  S.  W.  Rep.  591;  Hol- 
dcn  V.  Hardy,  169  U.  S.  SnCt:  42 
L.  Ed.  780;  18  Sup.  Ct.  ilep. 
383;    affirming    14    Utah,    71;    37 
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competent  for  the  legislature,  in  the  exercise  of  the  police 
power,  to  take  steps  for  the  protection  of  the  lives  and  limbs 
of  all  persons  who  may  be  exposed  to  dangerous  agencies  in 
the  hands  of  others."  ^^  In  a  recent  case  in  Colorado  the  valid- 
ity of  a  statute  abolishing  the  doctrine  of  co-service  as  a 
defense  was  passed  upon  and  the  statute  upheld  in  the  fol- 
lowing language:  "The  final  and  important  question  is  the 
validity  of  the  co-employe  act.  It  is  urged  that  the  act  is 
unconstitutional  in  that  it  is  in  conflict  with  the  fourteenth 
amendment  to  the  Federal  Constitution,  because  it  deprives 
persons  of  their  property  without  due  process  of  law.  The  act 
in  question  renders  the  employer  liable  for  damages  result- 
ing from  injuries  to  or  death  of  an  employe,  caused  by  the 
negligence  of  a  co-employe  in  the  same  manner,  and  to  the 
same  extent,  as  if  the  negligence  causing  the  injury  or  death 
was  that  of  the  employer.  That  the  act  in  question  may  be 
regarded  by  some  as  harsh  or  unjust,  because  imposing  too 
great  a  disability,  is  not  a  matter  which  we  can  consider  in 
determining  its  validity  by  constitutional  tests.  Whether  or 
not  the  employer  is  liable  under  the  act  in  question  must  be 
determined  by  each  particular  case  based  on  the  provisions 
of  the  act.  It  does  not  deprive  him  of  any  defense  to  the 
liability  thereby  imposed  which,  under  the  established  rules 
of  law  could  be  regarded  as  sufficient,  save  and  except  his 
own  lack  of  negligence ;  but  such  a  defense  is  not  a  consti- 
tutional right.  The  law  itself,  as  a  rule  of  conduct,  may, 
unless  constitutional  limitations  forbid,  be  changed  at  the 
will  of  the  legislature.  The  exercise  of  the  discretion  of 
that  branch  of  the  government  to  enact  laws  cannot  be  ques- 

L.   R.   A.   10,3;   46   Pac.   Rep.  750:  X.     E.     Rep.     415;     Mickelson    v. 

14    Utah,    96;    37    L.    R.   A.    108:  Tniesdalc,    63    ilinn.    137;    65    N. 

46  Pac.  Rep.  1105;  St.  Louis,  etc.,  \Y.   Rep.  260. 

R.    Co.    V.    Paul,    173    U.    R.    404;  '"  Indianapolis,    etc.,    R.    Co.    v. 

43  L.   Ed.   746;    19   Sup.   Ct.   Rep.  TToulilian.  157  Ind.  494;   00  N.  E. 

419;   aflirminp  64  Ark.   83;   37   L.  Rep.   943;    54   L.   R.   A.   787.     See 

R.  A.  504;   62   Am.  St.  Rep.   154;  Tullis   v.    Railway   Co.    175    U.    S. 

40  S.  W.  Rep.  705;  Pitlslalr^^  etc.,  348:   20  Sup.  Ct."  Rep.   136;   44  L. 

R.  Co.  V.  Collins,  168  Ind.  467;  80  Ed.  192. 
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tioned  so  long  as  such  laws  do  not  conflict  with  either  state 
or  Federal  constitutional  provisions.  No  such  provisions  have 
been  called  to  our  attention  wliieli  limit  the  authority  of  the 
general  assembly  to  abolish  the  rule  heretofore  existing  which 
exempted  the  employer  from  liability  to  employes  caused  by 
the  negligence  of  a  co-employe,  and  render  him  liable  to  his 
employes  for  the  negligence  of  a  co-employe.  For  the  pur- 
pose of  providing  for  the  safety  and  protection  of  employes 
in  the  service  of  a  common  employer,  the  law  making  power 
has  the  undoubted  authority  to  abrogate  the  exception  to  the 
general  rule  respondeat  superior  in  favor  of  the  emploj'er, 
and  make  him  liable  to  one  of  his  employes  for  damages 
caused  by  the  negligence  of  another  employe  while  acting 
within  the  scope  of  his  employment,  regardless  of  the  fact 
that  such  employes  are  fellow  servants. ' '  ^° 

§  8.  Validity  of  statute  as  to  past  contracts  of  employ- 
ment.— Where  the  servant  has  entered  into  the  employment 
of  a  master  before  the  statute  has  taken  effect,  but  the  em- 
ployment is  not  for  a  continuous  service — as  in  the  case  of  a 
railroad  engineer — and  after  the  passage  of  the  statute  is  in- 

»>  Vindicator,   etc.,   Co.  v.   First-  etc.,  R.  Co.  v.  Hicks,  95  Ga.  301: 

bix)ok,  36  Colo.  498;  86  Pac.  Rep.  22    S.    B.    Rep.    613;    Chandler    v. 

313.  Southern  R.  Co.   113   Ga.   130;    33 

For  some  Georgia  cases  hokling  S-  E-  Rep.  305. 

under    the    Code    that    a    recovery  For   a  very   recent  case  on   this 

can  be  had  for  an   injury  caused  question,  see  Kiley  v.  Chicago,  etc., 

by  the  negligence  of  a  fellow  ser-  R-  Co.   (Wis.)   119  N.  W.  Rep.  309, 

vant,   see  Georgia,  etc.,  R.   Co.   v.  '^nd  Haring  v.  Great  Northern  Ry. 

Goldwire,    56    Ga.    196;    Marsh    v.  Co.   (Wis.),  119  X.  W.  Rep.  325. 

South    Carolina,    etc.,    R.    Co.    56  ^hese   last   two   cases   hold  that 

Ga.   274;    Georgia,  etc..   R.   Co    v.  *''^    excepting    of    office    and    shop 

Rhodes,  56  Ga.  645;   Georgia,  etc.,  employes   of   a    railroad   from    the 

R.  Co.  V.  Brown.  86  Ga.  320;    12  oper^^ion  of  the  act  does  not  ren- 

oTTi-D        oioVi         •        4.       -n        '•'-'i"    it    invalid.     See    Callahan    v. 
S    E.  Rep.   812 ;    C.eorgia    etc     R.  ^^    ^.^  ^^^ 

F     tJ-       nit-    i     n"          \        ^-  ^^P-    20S'    «0    L.    R.    A.    249;    94 

E.    Rep.    912:    Southern,    etc.,    R.  ^m.  St.  Rep.  746;  Howard  v.  Illi- 

Co.   V.   Johnson,    114   Ga.   329;    40  ^ois    Central    Ry.    Co.    207    U.    S. 

S.  E.  Rep.   235;    Georgia,   etc.,   R.  4G3:    28    Sup.    Ct.    Rep.    141;    52 

Ck).  V.  Ivey,  73  Ga.  499;  Georgia,  L.   Ed.   297. 
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jiired  by  a  fellow  servant,  and  lie  would  not  have  had  a  right 
of  recovery  except  for  its  provisions,  he  may  recover  his  dam- 
ages, and  such  legislation  is  not  retroactive  nor  does  it  impair 
the  obligation  of  a  contract.-^  This  question  came  before  the 
Circuit  Court  for  the  Northern  District  of  Iowa  upon  a  con- 
struction of  the  act  of  June  11,  1906,^-  but  the  court  held 
that  the  statute  in  its  terms  was  not  retroactive.  The  question 
then  before  the  court  was  whether  the  act  of  Congress  had 
taken  away  a  right  of  action  given  by  an  Iowa  statute,  the 
cause  of  action  having  arisen  in  1905;  and  the  court  held 
that  the  act  of  1906  had  no  retroactive  effect,  and  if  it  did 
so  have  as  to  take  away  the  cause  of  action,  it  would  be  void.-^ 

§  9.  Limiting  statute  to  employes  of  railroad  companies 
— Fourteenth  Amendment. — A  statute  concerning  liability 
of  a  master  to  his  servant  for  injuries  occasioned  by  his  fellow 
is  not  special  legislation,  nor  is  it  the  taking  of  prop- 
erty without  due  process  of  law.  ' '  The  company  calls  attention 
of  the  court, ' '  said  Justice  Field  of  the  Supreme  Court  of  the 
United  States,  "to  the  rule  of  law  exempting  from  liability 
an  employer  for  injuries  to  employes  caused  by  the  negligence 
or  incompetency  of  a  fellow  servant  which  prevailed  in  Kan- 
sas and  in  several  other  states  previous  to  the  act  of  1874, 
unless  he  had  employed  such  negligent  or  incompetent  serv- 
ant without  reasonable  inquirj^  as  to  his  qualifications,  or  had 
retained  him  after  knowledge  of  his  negligence  or  incom- 
petency. The  rule  of  law  is  conceded  where  the  person  in- 
jured, and  the  one  by  whose  negligence  or  incompetency  the 
injury  is  caused,  are  fellow  servants  in  the  same  common 
employment,  and  acting  under  the  same  immediate  action 
*  *  *  Assuming  that  this  rule  would  apply  to  the  case 
presented  but  for  the  law  of  Kansas  of  1874.  the  contention 

==>  Pittsburg,  etc.,  E.  Co.  v.  Light-  "==  C.  3073.  34  statute  at  L.  232. 

heiser,    168    Ind.    438;    78    N.    E.  =»Hall   v.    Cliicago,   etc..    R.    Co. 

Rep.  1033;   Pittslmrg,  etc.,  R.  Co.       14!)  Fed.  Rep.  564. 
V.    Lightheiser,    163    Ind.   247;    71 
N.  K.  R.'p.  218,  600. 
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of  the  company  *  *  *  j,^  that  the  law  imposes  upon  rail- 
road companies  a  liability  not  previously  existing,  in  the 
enforcement  of  Mhich  their  property  may  be  taken ;  and  thus 
authorizes,  in  such  cases,  the  taking  of  property  without  due 
process  of  law,  in  violation   of  the  fourteenth  amendment. 

*  *  *  The  supposed  hardship  and  injustice  consist  in  im- 
puting liability  to  the  company,  where  no  personal  wrong  or 
negligence  is  chargeable  to  it  or  to  its  directors.  But  the 
same  hardship  and  injustice,  if  there  be  any,  exist  where  the 
company,  without  any  wrong  or  negligence  on  its  part,  is 
charged  for  injustice  to  passengers.  *  *  *  The  utmost 
care  on  its  part  will  not  relieve  it  from  liability,  if  the  pas- 
senger injured  be  himself  free  from  contributory  negligence. 
The  law  of  1874  extends  this  doctrine  and  fixes  a  liability 
upon  railroad  companies,  where  injuries  are  subsequently  suf- 
fered by  employes,  though  it  may  be  by  the  negligence  or 
incompetency  of  a  fellow  servant  in  the  same  general  employ- 
ment and  acting  under  the  same  immediate  direction.  That  its 
passage  was  within  the  competency  of  the  legislature  we  can 
have  no  doubt.  The  objection  that  the  law  of  1874  deprives 
the  railroad  companies  of  the  equal  protection  of  the  law  is 
even  less  tenable  than  the  one  considered.  It  seems  to  act 
upon  the  theory  that  legislation  which  is  special  in  its  char- 
acter is  necessarily  within  the  constitutional  inhibition;  but 
nothing  can  be  further  from  the  fact.  The  greater  part  of 
all  legislation  is  special,  either  in  the  objects  sought  to  be 
attained  by  it,  or  in  the  extent  of  its  application.  Laws  for 
the  improvement  of  municipalities,  the  opening  and  widen- 
ing of  particular  streets,  the  introduction  of  water  and  gas, 
and  other  arrangements  for  the  safety  and  convenience  of 
their  inhabitants,  and  the  laws  for  the  irrigation  and  drain- 
age of  particular  lands,  for  the  construction  of  levees  and 
the  bridging  of  navigable  rivers,  are  instances  of  this  kind. 

*  *  *  A  law  giving  to  mechanics  a  lien  on  buildings  con- 
structed or  repaired  by  them,  for  the  amount  of  their  work, 
and  a  law  requiring  railroad  corporations  to  erect  and  main- 
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tain  fences  along  their  roads,  separating  them  from  land  of 
adjoining  proprietors  so  as  to  keep  cattle  off  their  tracks,  are 
instances  of  this  kind.  Such  legislation  is  not  obnoxious  to 
the  last  clause  of  the  fourteenth  amendment,  if  all  persons 
subject  to  it  are  treated  alike  under  similar  circumstances 
and  conditions  in  respect  of  both  the  privileges  conferred 
and  the  liabilities  imposed.  *  *  *  But  the  hazardous 
character  of  the  business  of  operating  a  railway  would  seem 
to  call  for  special  legislation  with  respect  to  railroad  cor- 
porations, having  for  its  object  the  protection  of  their  em- 
ployes as  well  as  the  safety  of  the  pubic."'*  In  a  subse- 
quent case  a  like  decision  was  made,  where  a  statute  applied 
only  to  railroads.-^ 


^^Jlissouri  Pacific  Ry.  Co.  v. 
Mackey,  127  U.  S.  205;  8  Sup.  Ct. 
Eep.  1161;  32  L.  Ed.  107  ;  affirming 
33  Kan.  298;  6  Pac.  Rep.  291; 
Minneapolis,  etc.,  R.  Co.  v.  Her- 
rick,  127  U.  S.  210;  8  Sup.  Ct. 
Rep.  1176;  32  L.  Ed.  109,  and  af- 
firming Herrick  v.  Minneapolis, 
etc.,  R.  Co.  31  Minn.  11;  16  N. 
W.  Rep.  413;  47  Am.  Rep.  771; 
Herrick  v.  Minneapolis,  etc.,  Co. 
32  Minn.  435;  21  N.  W.  Rep.  471; 
Pittsburg,  etc.,  R.  Co.  v.  Mont- 
gomery, 152  Ind.  1;  49  N.  E.  Rep. 
482;  69  L.  R.  A.  875;  71  Am.  St. 
Rep.  30;  Indianapolis  Union  Ry. 
Co.  V.  Houlihan,  157  Ind.  494;  60 
N.  E.  Rep.  943;  54  L.  R.  A.  787. 

'"Gulf,  etc.,  R.  Co.  V.  Ellis,  165 
U.  S.  150;  17  Sup.  Ct.  Rep.  255; 
41  L.  Ed.  666;  reversing  87  Tex. 
19;    26  S.  W.   Rep.   9S5. 

See  also  Ney  v.  Des  ]\Ioines,  etc., 
R.  Co.  20  Iowa,  347;  Deppe  v. 
Chicago,  etc.,  R.  Co.  36  Iowa,  52; 
Schroeder  v.  Chicago,  etc.,  R.  Co. 
47  Iowa,  375;  Potter  v.  Chicago, 
etc.,  R.  Co.  46  Iowa,  399;  O'Brien 
V.   Chicago,  etc.,  R.  Co.   116   Fed. 


Rep.  502;  Chicago,  etc.,  R.  Co.  v. 
Pontius,  52  Kan.  264;  34  Pac. 
Rep.  739;  affirmed,  157  U.  S.  209; 
15  Sup.  Ct.  Rep.  585;  39  L.  Ed. 
675;  Lavallee  v.  St.  Paul,  etc., 
R.  Co.  40  Minn.  249;  41  N.  W. 
Rep.  974;  Johnson  v.  St.  Paul, 
etc.,  R.  Co.  43  Minn.  222;  45  N. 
W.  Rep.  166;  8  L.  R.  A.  419; 
Hancock  v.  Norfolk,  etc.,  R.  Co. 
124  N.  C.  222;  32  S.  E.  Rep. 
679;  Indianapolis,  etc.,  R.  Co.  v, 
Houlihan,  157  Ind.  494;  60  N.  E. 
Rep.  943;  54  L.  R.  A.  787;  Dith- 
berner  v.  Chicago,  etc.,  R.  Co.,  47 
Wis.  138, 

There  has  been  much  discussion 
whether  or  not  the  prohibition  in 
the  Fourteenth  Amendment  pro- 
hibiting states  enacting  laws  giv- 
ing unequal  protection  to  citizens 
is  the  same  in  meaning  with  ref- 
erence to  such  states  as  the  pro- 
hibition in  the  Fifth  Amendment 
is  with  reference  to  the  power  of 
Congress.  The  question  has  never 
been  decided.  See  Stratton  v. 
Morris,  89  Tcnn.  497. 


CONSTITUTIONALITY    OF    STATUTE.  17 

§10.  Validity  of  statute  classifying  instrumentalities.— 
Not  only  may  the  legislature  select  railway  companies  for 
legislation  concerning  their  employes,  but  it  may  specify  in 
what  particulars  they  shall  be  liable,  as,  for  instance,  con- 
cerning "any  signal,  telegraph  office,  switch  yard,  shop, 
round  house,  locomotive  engine  or  train  upon  a  railway." 
"These,"  said  the  Supreme  Court  of  Indiana,  "were  proper 
to  be  selected  as  sources  of  unusual  danger  which  should  be 
guarded  against ;  the  object  to  be  accomplished  was  to  incite 
railroad  companies  to  use  the  utmost  diligence  in  the  selection 
and  supervision  of  their  servants  who  are  put  in  charge  of 
these  dangerous  agencies,  so  that  fewer  lives  and  limbs  of 
those  who  are  entitled  to  claim  the  protection  of  our  laws 
would  be  sacrificed ;  the  legislature  evidently  considered 
that  strangers  and  emplo.yes  (the  attorney  and  the  ticket 
seller,  for  example)  who  were  not  fellow  servants  of  those  in 
charge  of  the  agencies  named  were  sufficiently  protected  by 
the  railroad  company's  existing  liability  to  them  for  the 
negligent  operation  of  those  dangerous  agencies;  the  legis- 
lature evidently  determined  to  protect  all  persons  who  were 
not  already  protected  for  the  negligent  use  of  particular  in- 
struments; this  classification  is  made  on  the  basis  of  the 
peculiar  hazards  in  railroading,  relating  equally  to  all  em- 
ployers within  the  class ;  to  separate  railroading  from  other 
business  was  not  an  unconstitutional  discrimination,  because 
the  dangers  (the  basis  of  the  classifications)  do  not  arise 
from  the  same  sources ;  but  the  claim  that  a  classification  not 
made  on  the  basis  of  dangerous  agencies  employed  in  the 
business,  but  founded  on  the  question  whether  the  employe 
wlio  was  injured  without  his  fault  by  a  fellow  servant's 
negligent  use  of  a  dangerous  agency  was  acting  at  the  time 
on  his  own  initiative  in  the  line  of  his  duty  or  under  the 
orders  of  a  superior,  is  the  only  constitutional  classification, 
is  unwarranted;  a  train  is  wrecked  through  the  negligence 
of  the  engineer,  two  brakemen  are  injured  without  fault  on 
their  part,  one  acting  at  the  time  in  obedience  to  the  con- 
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ductor's  orders,  the  other  acting  on  his  own  initiative  within 
the  line  of  his  duty;  there  should  be  and  there  is  no  consti- 
tutional limitation  upon  the  legislature's  exercise  of  the 
police  power  by  which  a  law  may  not  be  enacted  to  protect 
both  brakemen  equally  from  the  negligence  of  the  engineer. 
"We  hold,  therefore,  that  the  act  is  not  obnoxious  to  the  ob- 
jections urged  by  appellants."-^ 

§  11.     Power  of  Congress  to  enact  statute  of  1908. — The 

Employers  Liability  Act  of  1906  was  stricken  down  because 
congress  had  attempted  to  legislate  upon  a  subject  or  sub- 
ject-matter that  related  wholly  to  the  power  of  a  state;  and 
had  so  attempted  to  interblend  that  power  with  its  power  to 
legislate  upon  the  subject  of  interstate  commerce  that  the 
several  clauses  could  not  be  separated  and  those  clauses  re- 
lating alone  to  interstate  commerce  remain.  It  was  upon 
this  ground  alone  that  this  statute  of  1906  was  overthrown. 


-^  Indianapolis  Union  Ry.  Co.  v. 
Houlihan,  157  Ind.  494;  60  N.  E. 
Rep.  943;  54  L.  R.  A.  787. 

That  a  classification  cannot  be 
made  arbitrarily,  see  Gulf,  etc., 
R.  Co.  V.  Ellis,'  1G5  U.  S.  150; 
17  Sup.  Ct:  Rep.  255;  41  L.  Ed. 
666;  State  v.  Loomis,  115  Mo. 
807;  Missouri  Pacific  R.  Co.  v. 
Mackey,  127  U.  S.  205;  8  Sup. 
Ct.  Rep.  IIGI;  32  L.  Ed.  107;  St. 
Louis,  etc.,  R.  Co.  v.  Paul,  173 
U.  S.  404;  19  Sup.  Ct.  Rep.  419; 
43  L.  Ed.  746;  Connelly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540;  22 
Sup.  Ct.  Rep.  431;  46  L.  Ed.  679; 
Akeson  v.  R.  Co.  106  Iowa,  54; 
75  N.  W.  Rep.  676;  Lavallee  v. 
St.  Paul,  etc.,  R.  Co.  40  Minn. 
249;  41  N.  W.  Rep.  947;  Johnson 
V.  St.  Paul,  etc.,  R.  Co.  43  Minn. 
222;  45  N.  W.  156;  Missouri, 
o.tc,  R.  Co.  V.  Medaris.  60  Kan. 
151;  55  Pac.  Rep.  875:  Tndiana- 
polia  T.  &  T.  Co.  v.  Kinuey,  170 


Ind.    ;    85    X.    E.    Rep.    954; 

Tullis  V.  Lake  Erie,  etc.,  R.  Co. 
175  U.  S.  349;  20  Slip.  Ct.  Rep. 
136;  44  L.  Ed.  192;  105  Fed.  Rep. 
554;  Minnesota  Iron  Co.  v.  Kline, 
199  U.  S.  593;  26  Sup.  Ct.  Rep. 
159;  50  L.  Ed.  322;  Chicago,  etc., 
R.  Co.  V.  Pontius,  157  U.  S.  209; 
15  Sup.  Ct.  Rep.  585;  39  L.  Ed. 
675;  affirming  52  Kan.  264;  34 
Pac.  Rep.  739.  An  employee  is 
as  much  an  instrument  in  the  for- 
warding of  interstate  commerce 
as  a  car  loaded  with  interstate 
traffic;  and  Congress  has  as  much 
power  to  legislate  with  reference 
to  him  as  to  the  car.  It  certainly 
is  a  confession  of  tlie  great  weak- 
ness of  tlie  govornmont  wlion  it  is 
claimed  that  the  United  States 
can  legislate  concerning  a  car  on- 
gaged  in  interstate  commerce  but 
is  powerless  to  legislate  for  the 
protection  of  an  employee  hand- 
ling that  car. 
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But  the  court  was  very  careful  to  point  out  that  congress 
had  the  power  to  enact  a  statute  relating  to  employers  and 
employes  engaged  in  interstate  commerce,  where  the  statute 
was  enacted  for  the  protection  of  the  employe.  In  discussing 
the  act  of  1906,  and  meeting  the  assertion  that  there  was  a 
total  want  of  poAver  in  congress  in  any  conceivable  aspect  to 
regulate  the  subject  with  which  the  act  dealt,  and  also  stating 
that  "if  it  be  that  from  the  nature  of  the  subject  no  power 
whatever  over  the  same  can,  under  any  conceivable  circum- 
stances, be  possessed  by  congress,  we  ought  to  so  declare,"  the 
Supreme  Court,  through  Justice  White,  said: 

"1.  The  proposition  th'at  there  is  an  absolute  want  of 
power  in  congress  to  enact  the  statute  is  based  on  the  as- 
sumption that  as  the  statute  is  solely  addressed  to  the  regu- 
lation of  the  relations  of  the  employer  to  those  whom  he 
employs  and  the  relation  of  those  employed  by  him  among 
themselves,  it  deals  with  subjects  vrhich  cannot  under  any 
circumstances  come  within  the  power  conferred  upon  con- 
gress to  regulate  commerce. 

As  it  is  patent  that  the  act  does  regulate  the  relation 
of  master  and  servant  in  the  cases  to  which  it  applies,  it 
must  follow  that  the  act  is  beyond  the  authority  of  congress 
if  the  proposition  just  stated  be  well  founded.  But  we  may 
not  test  the  power  of  congress  to  regulate  commerce  solely 
by  abstractly  considering  the  particular  subject  to  which  a 
regulation  relates,  irrespective  of  whether  the  regulation  in 
question  is  one  of  interstate  commerce.  On  the  contrary, 
the  test  of  power  is  not  merely  the  matter  regulated,  but 
whether  the  regulation  is  directly  one  of  interstate  com- 
merce, or  is  embraced  within  the  grant  conferred  on  congress 
to  use  all  lawful  means  necessary  and  appropriate  to  the 
execution  of  the  power  to  regulate  commerce.  We  think  of 
the  unsoundness  of  the  contention,  that  because  the  act  regu- 
lates the  relation  of  master  and  servant,  it  is  unconstitu- 
tional, because  under  no  circumstances  and  to  no  extent  can 
the  regulation  of  such  subject  be  within  the  grant  of  author- 
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ity  to  regulate  commerce,  is  demonstrable.  We  say  this  be- 
cause we  fail  to  perceive  any  just  reason  for  holding  that 
congress  is  without  power  to  regulate  the  relation  of  master 
and  servant,  to  the  extent  that  regulations  adopted  by  con- 
gress on  that  subject  are  solely  confined  to  interstate  com- 
merce, and,  therefore,  are  within  the  grant  to  regulate  that 
commerce  or  within  the  authority  given  to  use  all  means 
appropriate  to  the  exercise  of  the  powers  conferred.  To  il- 
lustrate: Take  the  case  of  an  interstate  railway  train,  that 
is,  a  train  moving  in  interstate  commerce,  and  the  regulation 
of  which  therefore  is,  in  the  nature  of  things,  a  regulation 
of  such  commerce.  It  cannot  be  said  that  because  a  regula- 
tion adopted  by  congress  as  to  such  train  when  so  engaged 
in  interstate  commerce  deals  with  the  relation  of  the  master 
to  the  servants  operating  such  train  or  the  relations  of  the 
servants  engaged  in  such  operation  between  themselves,  that 
it  is  not  a  regulation  of  interstate  commerce.  This  must  be, 
since  to  admit  the  authority  to  regulate  such  train,  and  yet 
to  say  that  all  regulations  which  deal  with  the  relation  of 
master  and  servants  engaged  in  its  operation  are  invalid  for 
want  of  power  would  be  but  to  concede  the  power  and  then 
to  deny  it,  or,  at  all  events,  to  recognize  the  power  and  yet 
to  render  it  incomplete.  Because  of  the  reasons  just  stated 
we  might  well  pass  from  the  consideration  of  the  subject. 
We  add,  however,  that  we  think  the  error  of  the  proposition 
is  shown  by  previous  decisions  of  this  court.  Thus,  the  want 
of  power  in  a  state  to  interfere  with  an  interstate  commerce 
train,  if  thereby  a  direct  burden  is  imposed  upon  interstate 
commerce,  is  settled  beyond  question.^^  And  decisions 
cited  in  the  margin,-^  holding  that  state  statutes  which  regu- 

s^ Mississippi    R.   E.   Co.   v.   Tlli-  rommissioners,  207  U.  S.  328;   28 

nois  Cent.  R.  R.,  203  U,   S.   335,  Sup.  Ct.  Rep.  121;  52  L.  Ed.  230. 

343;   27   Sup.   Ct.   Rep.  90;   51   L.  ^^  Sherlock    v.    Ailing,    93    U.    S. 

Efl.    209;    amrminp    70    C.    C.    A.  00;    23   L.   Ed.   810;    affirming  44 

fil7;      138     Fed.     Rop.     377.     and  Tnd.  184;  Missouri  Pacific  Ry.  C<). 

cases    cited;    Atlantic    Coast    Lino  v.  Mackey,   127  U.  S.  205;   8  Sup. 

R.  R.  V.  Wharton  et  al.  Railroad  Ct.    Rep."  IIGI;    32    L.    Ed.    107; 
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late  the  relation  of  master  and  servant  were  applicable  to 
those  actually  engaged  in  an  operation  of  interstate  com- 
merce, because  the  state  power  existed  until  congress  acted, 
by  necessary  implication,  refute  the  contention  that  a  regu- 
lation of  the  subject,  confined  to  interstate  commerce,  when 
adopted  by  congress  would  be  necessarily  void  because  the 
regulation  of  the  relation  of  master  and  servant  was,  how- 
ever, intimately  connected  with  interstate  commerce,  beyond 
the  power  of  congress.  And  a  like  conclusion  also  per- 
suasively results  from  previous  rulings  of  this  court  concern- 
ing the  act  of  congress,  known  as  the  Safety  Appliance 
Act.  "29 


affirming  33  Kan.  298;  fi  Pac. 
Rep.  201 ;  IMinneapolis,  etc.,  Ry. 
Co.  V.  Henic-k,  127  U.  S.  210;  "s 
Sup.  Ct.  Rep.  1176;  32  L.  Ed. 
109;  affirming  31  Minn.  11;  16 
^\  W.  Rep.  413;  47  Am.  Rep.  771; 
Chicago,  etc.,  Ry.  Co.  v.  Pontius, 
157  U.  S.  209;  'l55  Sup.  Ct.  Rep. 
58;  39  L.  Ed.  675;  affirming  52 
Kan.  264;  34  Pac.  Rep.  739;  Tul- 
li3  V.  Lake  Erie  &  \V.  R.  R.  175 
U.  S.  348;  20  Sup.  Ct.  Rep.  136; 
44  L.  Ed.   192. 

^  Employers'  Liability  Cases, 
207  r.  S."4(53;  28  Sup.' Ct.  Rep. 
143;  52  L.  Ed.  297;  decided  Jan- 
uary '6,  1908,  and  citing  Johnson 
V.  Southern  Pacific  Co.  196  U.  S. 
1;  25  Sup.  Ct.  Rep.  158;  49  L. 
Ed.  363,  reversing  54  C.  C.  A. 
508;  117  Fed.  Rep.  4G2:  Schlem- 
mer  v.  Buffalo,  Rochester,  etc., 
Ry.  205  U.  S.  1;  27  Sup.  Ct.  Rep. 
407;  51  L.  Ed.  68,  reversing  207 
Pa.  St.   198;    56  Atl.  Rep.  417. 

The  question  of  the  constitu- 
tionality of  this  stftute  has  been 
practically  foreclosed  in  this  lan- 
guage used  in  a  subsequent  case: 
"In  that  case  [the  Employers' 
Liability  case]  the  court  sustained 
the  authority  of  Congress,  under 


its  power  to  regulate  interstate 
commerce,  to  prescribe  the  rule  of 
liability,  as  between  interstate 
carriers  and  its  employees  in  such 
interstate  commerce,  in  cases  of 
personal  injuries  received  by  em- 
ployees while  actually  engaged  in 
svich  commerce."  Adair  v.  L'nited 
States,  208  U.  S.  101,  178;  28 
Sup.  Ct.  Rep.  277;  52  L.  Ed.  436, 
reversing  152  Fed.  Rep.  737. 

It  has  been  claimed  tliat  tliese 
cases  announced  principles  applied 
to  specific  instances  which  show 
the  act  under  discussion  to  be  un- 
constitutional: INlobile  V.  Kim- 
ball, 102  V.  S.  695;  26  L.  Ed. 
238;  affirming  3  Woods.  555; 
Gloucester  Ferry  v.  Pennsylvania, 
114  U.  S.  190:"  5  Sup.  Ct.  Rep. 
826;  29  L.  Ed.  158:  In  re  Rohrer, 
140  U.  S.  545;  11  Sup.  Ct.  Rep. 
865;  35  L.  Ed.  572:  Robbins  v. 
Shelby  Taxing  District.  120  L".  S. 
491;  7  Sup.  Ct.  Rep.  592;  30  L. 
Ed.  694;  United  States  v.  E.  C. 
Knight  Co.,  156  U.  S.  1:  15  Sup. 
Ct.  Rep.  249;  39  L.  Ed.  325; 
Hooper  v.  California.  155  JJ.  S. 
(■tS:  15  Sup.  Ct.  Rep.  207  •-  39 
L.   Ed.   297. 

The  validitv  of  the  act  of  1906 
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§  12.  Invalidity  of  Act  of  1906.— The  ground  of  the  de- 
cision ""  of  the  Supreme  Court  was  that  matters  pertaining 
to  the  state  and  those  pertaining  to  the  Federal  Government 


had  been  before  the  lower  courts, 
and  in  four  cases  had  been  held 
constitutional.  The  reasoning  of 
these  cases  upholds  the  claim  that 
Congress  has  the  power  to  enact 
a  statute  on  the  subject;  and  upon 
that  question  may  be  considered 
authoritative,  though,  as  applied 
to  the  ground  upon  which  that  act 
was  held  invalid,  they  cannot  be 
so  considered.  They  are  Spain  v. 
St.  Louis,  etc.,  R.  Co.  151  Fed. 
Rep.  522,  from  the  Eastern  Dis- 
trict of  Arkansas,  decided  ]\Iarch 
13,  1907;  Snead  v.  Central 
Georgia  Ry.  Co.  151  Fed.  Rep. 
608,  from  the  Southern  District  of 
Georgia,  decided  March  25,  1907; 
Plummer  v.  Northern  Pacific  Ry. 
Co.  152  Fed.  Rep.  20G,  from  the 
Western  District  of  Washington, 
decided  March  2,  1907,  and  Kel- 
ley  V.  Great  Northern  Railway  Co. 
152  Fed.  Rep.  211,  from  the  Dis- 
trict of  Minnesota,  decided  March 
11,  1907.  None  of  these  cases 
make  any  reference  to  any  of  the 
others. 

On  the  other  hand,  December  31, 
1900,  the  Circuit  Court  for  the 
Western  District  of  Kentucky  held 
the  statute  of  1906  void,  both  on 
the  ground  that  Congress  had  no 
power  to  legislate  upon  the  sub- 
ject-matter as  it  related  to  inter- 
state commerce,  and  also  that  it 
was  void  upon  the  ground  the  Su- 
preme Court  later  held  it  invalid. 
Brooks  V.  Southern  Pac.  Co.  148 
Fed.  Rep.  986.  A  similar  decision 
was  rendered  in  the  Circuit  Court 
for  the  Western  District  of  Ten- 


nessee. Howard  v.  Illinois  Cen- 
tral R.  Co.  148  Fed.  Rep.  997,  de- 
cided January  1,  1907.  These 
were  the  two  cases  appealed  from 
and  affirmed  as  the  Employer's  Li- 
ability Cases. 

For  cases  upholding  the  validity 
of  the  Safety  Appliance  statute.  See 
Johnson  v.  Railroad,  196  U.  S.  1 ; 
25  Sup.  Ct.  Rep.  158;  49  L.  Ed. 
363;  affirming  117  Fed.  Rep.  462; 
and  Schlenimer  v.  Railroad,  205 
U.  S.  1;  27  Sup.  Ct.  Rep.  407; 
51  L.  Ed.  88;  reversing  207  Pa. 
St.  198;  56  Atl.  Rep.  417.  See 
also  Chicago,  etc.,  R.  Co.  v. 
Voelker,  129  Fed.  Rep.  526;  S.  C. 
116  Fed.  Rep.  867. 

See  also  speech  of  Congressman 
Henry  of  Texas,  60  Cong.  Record, 
1st  Sess.,  p.  4427.  See  pp.  4428, 
4429,  4430  and  4431  for  report  of 
minority  holding  the  proposed  act 
of  1908  unconstitutional,  and  pp. 
4428,  4481,  4432,  4433  for  speech 
of  Congressman  Littlefield  of 
Maine,  holding  the  bill  unconsti- 
tutional. See  also  pp.  4434,  4435 
and  4436  (inserted  in  this  work  as 
Appendix  T?)  of  same  volume, 
holding  bill  valid.  For  dissenting 
views  from  the  majority  report  in 
favor  of  the  bill  of  Congressman 
Parker  of  New  Jersey,  see  pp.  4437 
and  4438  of  same  volume. 

^  Employers'  Liability  Cases, 
207  U.  S.  463 ;  143  Sup."  Ct.  Rep. 
28;  52  L.  Ed.  297,  affirming 
Prnoks  v.  Southern  Pac.  (?o.  148 
Fed.  Rep.  980,  and  Howard  v. 
Illinois  Central  Ry.  Co.  148  Fed. 
Rep.  997. 
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were  so  blended  that  they  could  not  be  separated  by  the 
court,  and,  therefore,  the  whole  act  must  be  held  void.^^ 

§  13.     The  parts  of  the  Act  of  1908  rendering  it  invalid. — 

In  analyzing  the  statute  of  1906  and  pointing  out  the  clauses 
which  rendered  it  invalid,  and  why  it  must  be  considered  in- 
valid. Justice  White  called  particular  attention  to  the  fact 
that  the  act  did  not  confine  itself  to  the  business  of  interstate 
commerce,  but  sought  to  embrace  all  who  engaged  in  inter- 
state commerce  as  common  carriers,  regardless  of  the  fact 
that  the  servant  injured  may  have  had  nothing  whatever  to 
do  with  interstate  commerce  or  the  carrier  when  he  was  in- 
jured, may  not  have  been  working  in  connection  with  the  busi- 
ness of  interstate  commerce.  In  presenting  this  phase  of  the 
case,  he  said:  "From  the  first  section  it  is  certain  that  the 
act  extends  to  every  individual  or  corporation  who  may  en- 
gage in  interstate  commerce  as  a  common  carrier.  Its  all 
embracing  words  leave  no  room  for  any  other  conclusion. 
It  may  include,  for  example,  steam  railroads,  telegraph 
lines,  telephone  lines,  the  express  business,  vessels  of 
every  kind,  whether  steam  or  sail,  ferries,  bridges,  wagon 
lines,  carriages,  trolley  lines,  etc.  Now,  the  rule  which  the 
statute  establishes  for  the  purpose  of  determining  whether 
all  the  subjects  to  Avhich  it  relates  are  to  be  controlled  by  its 
provisions  is  that  any  one  who  conducts  such  business  be  a 
'common  carrier  engaged  in  trade  or  commerce  in  the  Dis- 

''  Chief  Justice  Fuller  and  Jus-  prepared  to  agree  with  what  was 
tices  White,  Day,  Peckham  and  stated  in  the  opinion  delivered  by- 
Brewer  adopted  this  view.  Jus-  Justice  White.  In  that  deter- 
tiees  Moody,  Harlan,  IMcKenna  and  mination  Justices  Harlan,  McKen- 
Holmes  hold  that  the  invalid  por-  na,  jNIoody  and  Holmes  agreed, 
tions  can  be  separated  by  inter-  Tt  will  thus  appear  that  six  out 
pretation,  and  as  so  separated  it  of  the  nine  judges  concurred  in 
is  valid.  Justces  White  and  the  assumption  that  Congress 
Day  neld  that  Congress  had  the  could  enact  a  valid  statute  con- 
power  to  enact  a  valid  statute  cerning  the  liability  of  employers 
upon  the  subject,  while  Justices  of  an  interstate  carrier  for  in- 
Brewer,  Peckham  and  Chief  Jus-  juries  occasioned  in  interstate  bus- 
tice  Fuller  declared  they  were  not  iness. 
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trict  of  Columbia,  or  in  any  territory  of  the  United  States, 
or  between  the  several  states,'  etc.  That  is,  the  subjects 
stated  all  come  Avithin  the  statute  when  the  individual  or 
corporation  is  a  common  carrier  who  engages  in  trade  or 
commerce  between  the  states,  etc.  From  this  it  follows  that 
the  statute  deals  with  all  the  concerns  of  the  individuals  or 
corporations  to  which  it  relates  if  they  engage  as  common 
carriers  in  trade  or  commerce  between  the  states,  etc.,  and 
does  not  confine  itself  to  the  interstate  commerce  business 
which  may  be  done  by  such  persons.  Stated  in  another  form, 
the  statute  is  addressed  to  the  individuals  or  corporations 
who  are  engaged  in  interstate  commerce  and  is  not  confined 
solely  to  regulating  the  interstate  commerce  business  which 
such  persons  may  do :  that  is,  it  regulates  the  persons  be- 
cause they  engage  in  interstate  commerce  and  does  not  alone 
regulate  the  business  of  interstate  commerce.  And  the  con- 
clusion thus  stated,  which  flows  from  the  text  of  the  act 
concerning  the  individuals  or  corporations  to  which  it  is 
made  to  apply,  is  further  demonstrated  by  a  consideration 
of  the  text  of  the  statute  defining  the  servants  to  whom  it 
relates.  Thus,  the  liability  of  a  common  carrier  is  declared 
to  be  in  favor  of  'any  of  its  employes.'  As  the  word  'any' 
is  unqualified,  it  follows  that  liability'  to  the  servant  is  co- 
extensive with  the  business  done  by  the  employers  whom  the 
statute  embraces:  that  is.  it  is  in  favor  of  any  of  the  em- 
ployes of  all  carriers  who  engage  in  interstate  commerce. 
This  also  is  the  rule  as  to  the  one  who  otherwise  would 
be  a  fellow  servant,  by  whose  negligence  the  injury  or  death 
may  have  been  occasioned.  s:nce  it  is  provided  that  the  right 
to  recover  on  the  part  of  any  servant  will  exist,  although  the 
injury  for  which  the  carrier  is  to  be  held  resulted  from  'the 
negligence  of  any  of  its  officers,  agents  or  employes.'  The 
act  then  being  addressed  to  all  common  carriers  engaged  in 
interstate  commerce,  and  imposing  a  liability  upon  them  in 
favor  of  any  of  their  employes,  without  qualification  or  re- 
striction as  to  the  business  in  which  the  carriers  or  their 
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employes  may  be  engaged  at  the  time  of  the  injury,  of  neces- 
sity includes  subjects  wholly  outside  of  the  power  of  con- 
gress to  regulate  commerce.  Without  stopping  to  consider 
the  numerous  instances  where  although  a  common  carrier  is 
engaged  in  interstate  commerce  such  carrier  may  in  the 
nature  of  things  also  transact  business  not  interstate  com- 
merce, although  such  local  business  may  indirectly  be  related 
to  interstate  connnerce,  a  few  illustrations  showing  the  opera- 
tion of  the  statute  as  to  matters  wholly  independent  of  inter- 
state commerce  will  serve  to  make  clear  the  extent  of  the 
power  which  is  exerted  by  the  statute.  Take  a  railroad 
engaged  in  interstate  commerce,  having  a  purely  local  branch 
operated  wholly  within  a  state.  Take  again  the  same  road 
having  shops  for  repairs,  and  it  may  be  for  construction 
w^ork  as  well  as  a  large  accounting  and  clerical  force,  and 
having,  it  may  be,  storage  elevators  and  warehouses,  not  to 
suggest  besides  the  possibility  of  its  being  engaged  in  other 
independent  enterprises.  Take  a  telegraph  company  engaged 
in  the  transmission  of  interstate  and  local  messages.  Take 
an  express  company  engaged  in  local  as  well  as  in  interstate 
business.  Take  a  trolley  line  moving  wholly  within  a  state 
as  to  a  large  part  of  its  business  and  yet  as  to  the  remainder 
crossing  the  state  line. 

As  the  act  thus  includes  many  subjects  wholly  bej^ond  the 
power  to  regulate  commerce  and  depends  for  its  sanction 
upon  that  authority,  it  results  that  the  act  is  repugnant  to 
the  Constitution,  and  cannot  be  enforced  unless  there  be 
merit  in  the  propositions  advanced  to  show  that  the  statute 
may  be  saved. ' '  ^" 

§  14.  Congress  can  only  legislate  concerning  interstate 
business. — In  the  case  in  the  Supreme  Court,  an  endeavor 
was  made  to  uphold  the  Act  of  1906  on  the  ground  that 
"any  one  who  engages  in  interstate  commerce  thereby  sub- 

'-  Employers'  Liability  Cases, 
207  U.  S."403;  28  Sup."  Ct.  Rep. 
143;  52  L.  Ed.  297. 
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mits  all  his  business  concerns  to  the  regulating  of  congress." 
To  this  claim  the  court  said :  "To  state  the  proposition  is 
to  refute  it.  It  assumes  that  because  one  engages  in  inter- 
state commerce  he  thereby  endows  congress  with  power  not 
delegated  to  it  by  the  Constitution ;  in  other  words,  with  the 
right  to  legislate  concerning  matters  of  purely  state  concern. 
It  rests  upon  the  conception  that  the  Constitution  destroyed 
that  freedom  of  commerce  which  it  was  the  purpose  to  pre- 
serve, since  it  treats  the  right  to  engage  in  interstate  com- 
merce as  a  privilege  which  cannot  be  availed  of  except  upon 
such  conditions  as  congress  may  prescribe,  even  although  the 
conditions  would  be  otherwise  beyond  the  power  of  congress. 
It  is  apparent  that  if  the  contention  were  well  founded  it 
would  extend  the  power  of  congress  to  every  conceivable 
subject,  however  inherently  local,  would  obliterate  all  the 
limitations  of  power  imposed  by  the  Constitution,  and  would 
destroy  the  authority  of  the  states  as  to  all  conceivable  matters 
which  from  the  beginning  have  been,  and  must  continue  to 
be,  under  their  control  so  long  as  the  Constitution  endures. ' '  ^^ 

§  15.  Effect  of  Act  of  1908  on  State  Legislation.— A  ques- 
tion of  great  importance  is,  "AVhat  is  the  effect  of  the  Act 
of  1908  upon  state  legislation,  Avhere  the  business  of  inter- 
state commerce  is  involved?"  This  question  has  not  been  as 
yet  determined  by  any  court.  Before  the  passage  of  either 
the  Act  of  1906  or  that  of  1908,  many  states  had  enacted 
statutes  which  applied  in  terms  to  carriers  engaged  in  inter- 
state commerce,  and  even  to  carriers  when  engaged  in  the 
business  of  interstate  commerce;  recoveries  had  been 
allowed  by  employes  in  many  instances  where  they  received 
their  injuries  while  engaged  in  such  business.  As  congress 
had  not  yet  legislated  upon  the  subject,  fewer  difficulties 
were  presented  than  there  are  now.  The  legislation  of  1908 
is  so  much  broader  in  many  of  its  most  vital  provisions  that 

"  EmplDyors'  Tjinhility  Cases, 
207  r.  S.  40.3;  28  Sup.  Ct.  Rep. 
143;  52  7..  I<M.  207. 
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few  occasions  will  probably  present  themselves;  nevertheless, 
the  question  is  an  important  one.  This  question  under  the 
Act  of  1906  was  discussed  but  not  decided.^*  No  question 
seriously  arises  where  a  state  statute  and  the  Act  of  1908 
cover  the  same  incident  or  injury:  that  the  latter  will  control 
and  the  former  must  give  way.^'*  There  is  a  line  of  cases 
which  hold  that  where  a  state  statute  amounts  to  the  regu- 
lation of  interstate  commerce,  yet  local  in  its  character,  it 
can  be  sustained  by  reason  of  the  absence  of  congressional 
legislation  in  respect  thereto.^"  In  one  case,  speaking  of 
quarantine  regulations,  the  Supreme  Court  of  the  United 
States  has  said:  "It  may  be  conceded  that  whenever  con- 
gress shall  undertake  to  provide  for  the  commercial  cities  of 
the  United  States  a  general  system  of  quarantine,  or  shall 
confide  the  execution  of  the  details  of  such  system  to  a 
National  Board  of  Health,  or  to  local  boards,  as  may  be 
found  expedient,  all  state  laws  on  the  subject  will  be  abro- 
gated, at  least  so  far  as  the  two  are  inconsistent."^^  In 
another  case  it  was  said:  "G-enerally,  it  may  be  said  in 
respect  to  laws  of  this  character  that,  though  resting  upon 
the  police  power  of  the  state,  they  must  yield  whenever  con- 
gress, in  the  exercise  of  the  powers  granted  to  it,  legislates 
upon  the  precise  subject-matter,  for  that  power,  like  all  other 

'*Hall  V.   Cliicago,  etc.,   Ry.   Co.  parte   McNiel,    13    Wall.    236;    20 

149   Fed.  Rep.  504.  L.    Ed.    624;     Mobile    County    v. 

^GuU,    etc.,    Ry    Co.    v.    Hefley,  Kimball,    102    U.    S.    691;    26    L. 

158   U.   S.   98;    15    Sup.    Ct.   Rep.  Ed.  238,  affirming  3   Woods,  555; 

802;   39  L.   Ed.  910.  Fed.  Cas.  No.  7,774;  Packet  Co.  v. 

^Such  are  Railroad  Co.  v.  Ful-  Cattlesburg,    105    U.    S.    559;    26 

ler,  17  Wall.  500;   21  L.  Ed.  710;  L.    Ed.    1;    Transportation    Co.    v. 

Wilson    V.    Blackbird,    etc.,    Co.    2  Parkersburg,    107    U.    S.    091;     2 

Pet.  245;   7  L.  Ed.  412;   Cooley  v.  Sup.  Ct.  Rep.  732;   27  L.  Ed.  584; 

Philadelphia     Port     Wardens,     12  Escanaba  Co.  v.  Chicago,  107  U.  S. 

How.   299;    13    L.   Ed.   900;    Penn-  678;   Morgan  v.  Louisiana,  118  U. 

sylvania  v.  Wheeling,  etc.,  Bridge,  S.  455;   6  Sup.  Ct.  Rep.  1114;   30 

18    How.    421;     15    L.    Ed.    435;  L.  Ed.  237;  affirming  30  La.  Ann. 

Brig    James    Gray    v.    Ship    John  000. 

Eraser,   21   How.    184;    10   L.   Ed.  "Morgan    v.    Louisiana,    supra, 

100;     Oilman    v.    Philadelphia,    3  quoted  in  Gulf,  etc.,  R.  Co.  v.  Hef- 

Wall.    713;     18    L.    Ed.    96;     Ex  ley,  supra. 
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reserved  powers  of  the  states,  is  subordinate  to  those  terms 
conferred  by  the  Constitution  upon  the  nation. "  ^*  In  an 
earlier  case  it  was  said:  "It  is  said,  however,  that,  under 
the  decisions  of  this  court,  there  is  a  kind  of  neutral  ground, 
especially  in  that  covered  by  the  regulation  of  commerce, 
which  may  be  occupied  by  the  state,  and  its  legislation  be 
valid  so  long  as  it  interferes  with  no  act  of  congress  or  treaty 
of  the  United  States.  Such  a  proposition  is  supported  in  the 
passenger  eases,^®  by  the  decisions  of  this  court  in  Cooley 
V,  TJie  Board  of  Wardens,^'*  and  by  the  eases  of  Crandall  v. 
yevada,"^^  and  by  Gilmer  v.  Philadelphia.^-  But  this  doc- 
trine has  always  been  controverted  in  this  court,  and  has  sel- 
dom, if  ever,  been  stated  without  dissent.  These  decisions, 
however,  all  agree,  that  under  the  commerce  clause  of  the 
Constitution,  or  within  its  compass,  there  are  powers,  which, 
from  their  nature,  are  exclusive  in  Congress:  and.  in  the 
case  of  Cooley  v.  The  Board  of  Wardens,'*^^  it  was  said,  that 
'whatever  subjects  of  this  power  are  in  their  nature  national, 
or  admit  of  one  uniform  system  or  plan  of  regulation,  may 
justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive 
legislation  by  Congress.'  A  regulation  which  imposes  oner- 
ous, perhaps  impossible,  conditions  on  those  engaged  in  active 
commerce  with  foreign  nations,  must  of  necessity  be  national 
in  its  character."  ^* 

§  16.  Effect  of  Act  of  1908  on  State  Legislation,  con- 
tinued.—The  cases  from  which  these  quotations  are  made 
do  not  necessarily  settle  the  question;  for  the  subject  of 
interstate  commerce  under  the  decisions  has  greatly  expanded 
in  the  last  twenty  years.  ]\Iany  of  the  cases  discussing  the 
subject  have  resulted  in  distinctions  being  drawn  concerning 
what  are  and  what  are  not  acts  of  interstate  commerce;  and, 

««Oulf,   etc.,   Ry.  Co.   v.   Hefley,  '=3  Wall.  713. 

supra.  "  Hitprn. 

»7  How.  283.  "Henderson  v.  Mayor,  92  U.  S. 

"12  How.  299.  259 :    23   L.    Ed.  543. 

"  6  Wall.  35. 
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of  course,  in  all  instances  where  the  Supreme  Court  of  the 
United  States  reached  the  conclusion  that  a  state  statute  did 
not  interfere  with  or  was  not  a  regulation  of  commerce  be- 
tween the  states,  no  further  question  was  presented  of  the 
power  of  a  state  to  legislate  upon  questions  of  interstate  com- 
merce. In  188G  was  decided  a  case  of  far-reaching  conse- 
quences, and  which  called  forth  legislation  by  Congress  upon 
the  subject  of  interstate  commerce.  A  statute  of  Illinois 
undertook  to  regulate  shipments  over  railroads  where  they 
were  made  both  solely  within  the  state  as  well  as  beyond  its 
borders;  and  the  court  held  so  much  of  it  as  related  to  ship- 
ments beyond  the  state  lines  was  void,  because  it  was  legis- 
lation upon  a  subject  the  regulation  of  which  had  been 
confided  solely  to  Congress.  This  M'as  a  decision  rendered 
before  Congress  had  legislated  upon  the  subject-matter  of  the 
Illinois  statute.*^'  Eight  years  later  the  doctrine  of  this  case 
was  applied  to  a  bridge  between  two  states,  holding  that 
one  of  the  states  could  not  regulate  the  tolls  for  passengers 
over  it,  for  the  reason  that  only  Congress  could  regulate 
them.**'  But  in  considering  this  subject,  it  must  not  be  over- 
looked that  the  interstate  commerce  law  of  the  Constitution 
does  not  prohibit  a  state  exercising  its  police  power  for  the 

^^  Wabash  R.  Co.  v.  Illinois,  118  a   tax   upon   the   instrumentalities 

U.  S.  557;   7  Sup.  Ct.  Rep.  4;   30  of    interstate    commerce,    even    in 

L.    Ed.    244;     reversing     105    111.  the  absence  of  congressional  legis- 

236.  lation.     State   Freight  Tax   Cases, 

« Covington,  etc.,  Co.  v.  Ken-  15  Wall.  232;  21  L.  Ed.  146;  re- 
tucky,  154  U.  S.  204;  14  Sup.  Ct.  versing  02  Pa.  St.  286;  1  Am. 
Rep.  1087;  38  L.  Ed.  962;  re-  Rep.  39!);  Robbins  v.  Shelby  Tax- 
versing  15  K.  L.  Rep.  320;  22  S.  ing  District,  120  U.  S.  489;  7 
W.  Rep.  851.  Sup.  Ct.  Rep.  592;  30  L.  Ed.  694, 

A     state     cannot     discriminate  reversing    13    Len     303;     Western 

against     liquors     being     imported  Union  Tel.   Co.   v.   Pendleton,   122 

into    it    so    long    as    it   recognizes  U.  S.  347;   7  Sup.  Ct.  Rep.   1126; 

their    sale,   manufacture   and   use.  30  L.  Ed.  1187;   reversing  95  Ind. 

Scott    V.    Donald,    165    U.    S.    58;  12;    48   Am.    Rep.   692;    Telegraph 

17' Sup.   Ct.  Rep.   262;   41   L.   Ed.  Co.  v.  Texas,   105  U.  S.  460;   Pen- 

648;  Vance  v.  Vandercook,  170  U.  saeola  Tel.   Co.  v.  Western  Union 

S.  438;    18  Sup.  Ct.  Rep.  674;   42  Tel.    Co.   96    U.    S.    1:    24   L.    Ed. 

L.  Ed.   1100.  *  708;     affirming     2     Woods,     643; 

Of  course,   a   state   cannot   levy  Fed.  Cas.  No.  10,960. 
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safety  and  health  of  its  own  inhabitants.  Thus,  a  statute 
concerning  color-blindness  of  railroad  engineers  is  valid,  al- 
though they  may  be  engaged  in  running  locomotives  hauling 
trains  from  one  state  to  another,  on  the  ground  that  it  was 
the  plain  duty  for  a  state  to  make  provisions  for  the  safety 
of  its  inhabitants.*^  So  statutes  respecting  crossings  of  rail- 
roads and  highways  of  railway  companies  engaged  in  inter- 
state commerce  are  valid ;  so  are  statutes  regulating  the  speed 
of  trains  v/ithin  municipalities.*^  So  are  statutes  requiring 
guard  posts  on  railroad  trestles  and  bridges.*''  But  notwith- 
standing these  decisions,  it  is  an  accepted  rule  that  in  all 
instances  where  freedom  of  commerce  between  the  states  is 
directly  involved,  the  failure  of  Congress  to  enact  a  statute 
fitting  a  particular  instance  is  to  be  taken  as  an  indication 
of  the  will  of  that  body  that  such  commerce  should  remain 
free  and  untrammeled ;  and  in  such  instances  attempted  state 
legislat^.on  on  such  particular  instances  is  void.  But  notwith- 
standing this  general  rule,  where  Congress  enacted  a  law 
making  it  unlawful  to  transport  known  diseased  cattle  from 
one  state  to  another,  a  state  statute  imposing  a  civil  liabil- 
ity upon  a  railway  company  which  brought  diseased  cattle 
into  the  state,  and  another  statute  that  made  it  a  finable  of- 
fense to  bring  into  the  state  cattle  which,  within  ninety  days 
before  their  importation,  had  herded  with  stock  having  a 
contagious  disease,  were  held  valid ;  for  the  state  had  not 
assumed  charge  of  their  transportation  but  was  aiming  to 
protect  its  own  people  and  their  property  against  the  danger 
of  contact  with  diseased  stock.  But  it  was  said  in  substance 
that  if  the  entire  subject  of  transportation  of  diseased  stock 

*'    Rmith  V.  Alabama,  124  U.  S.  584;   20  Sup.  Ct.  Rop.  810;   44  L. 

465;    8    Sup.   Ct.   Rep.   564;    31    L.  Ed.    8!)7;    amrir!in<r   60   Kan.    251; 

Ed.    508,     aflfirming    76    Ala.    60;  56   Pac.   Rep.    133. 
Nasliville,  etc.,  R.  Co.  v.  Alabama,  "New  York,  etc.,  R.  Co.  v.  New 

128    U.    S.    96;    0    Sup.    Ct.    Rop.  York,   165  U.  S.  628;   17  Sup.  Ct. 

28;    32    L.    Ed.    352;    affirming   83  Hop.   418;    41    L.   Ed.   853;    atlirm- 

Ala.  71;   3  So.  Rop.  702.  ing  142  N.  Y.  646;   37  N.  E.  Rep. 

«*Erb    V.    Morascl),     177    U.    S.  568. 
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from  one  state  to  another  had  been  taken  over  by  Congress 
and  a  system  devised  by  which  such  stock  could  be  excluded 
or  their  transportation  so  regulated  as  not  to  endanger  the 
inhabitants  or  property  of  the  receiving  state,  all  local  regu- 
lations would  cease  and  remain  suspended  until  the  Federal 
statute  was  repealed  and  the  Federal  control  abandoned."^*^ 

§  17.  Result  of  decisions. — If  it  be  construed  that  the 
Federal  Employers'  Liability  Act  covers  every  instance  of 
any  person  suffering  an  injury  while  he  is  employed  "in 
commerce  between  any  of  the  several  states  or  territories,  or 
between  any  of  the  states  and  territories,  or  between  the 
District  of  Columbia  and  any  of  the  states  and  territories, 
or  between  the  District  of  Columbia  or  any  of  the  states  or 
territories  and  any  foreign  nation,"  then  all  state  regula- 
tions— at  least  those  changing  or  modifying  the  common  law 
liability — are  void,  because  Congress  has  manifested  a  desire 
and  has  covered  the  whole  subject  so  far  as  giving  a  statu- 
tory action  is  concerned.  The  entire  question  resolves  itself 
into  a  matter  of  construction.  A  careful  reading  of  the 
statute  would  seem  to  indicate  that  Congress  had  covered  the 
entire  subject  of  liability  of  an  interstate  railroad  company 
for  negligence  to  its  employe  engaged  in  interstate  commerce ; 
and  that  is  the  consensus  of  opinion  of  those  who  have  care- 
fully examined  the  statute. ^^ 

'"Missouri,  etc.,  Ry.   Co.  v.  Ha-  passengers   on   tlie   train    must   be 

ber,    169   U.    S.   613;    18    Sup.   Ct.  interstate     passengers     before     it 

Rep.  488;  42  L.  Ed.  878;  affirming  can  be   said  that  the   train  is   an 

56   Kan.   694;    44  Pac.   Rep.   632;  interstate  train  or  those  employees 

Reid  V.  Colorado,   187   U.   S.   137;  in   charge   of    it   are   employed   in 

23    Sup.    Ct.   Rep.   92;    47   L.   Ed.  interstate  commerce,  must  impress 

108;   Rasmussen  v.  Idaho,   181   U.  any  one  as  an  impracticable  rule 

S.   198;   21  Sup.  Ct.  Rep.  594;   45  and  one  that  nullifies   the   act  in 

L.    Ed.    820;    affirming    7    Idaho,  its  practical  workings.     If  such  a 

1;    52    L.    R.   A.   78;    97   Am.    St.  rule  were   adopted   the   act  would 

Rep.  234;   59  Pac.  Rep.  933.  scarcely    be    worth    the    paper    on 

Any    attempt     to    classify    the  which  it  is  written;    and  besides, 

questions    by    the    adoption    of    a  no    reason    can    be    assigned    why 

rule  that  a  majority  of  the  freight  such  a  rule  should  be  adopted, 
carried  on  the  train  must  be  inter-  "  It  is  clear,   from   the  debates, 

state  freight  or  a  majority  of  the  that      many      of      the      Senators 
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§  17a.  Must  interstate  employee  bring  his  action  on 
the  statute. — If  the  act  of  Congress  is  exclusive,  must  an 
employee  engaged  in  interstate  commerce,  when  injured, 
bring  his  action  upon  the  statute?  This  is  a  very  important 


entertained  the  notion  that  the 
act  would  nullify  all  state  legis- 
lation upon  the  same  subject  so 
far  as  it  related  to  employees  en- 
gaged in  interstate  commerce.  In 
discussing  the  subject,  Senator 
Bacon  said:  "My  proposition  is 
this — and  as  a  proposition  of  law 
I  do  not  think  I  can  possibly  be 
mistaken  in  it — that  whenever  the 
Congress  of  the  United  States  has 
jurisdiction  to  enact  a  law  for  the 
regulation  of  interstate  commerce, 
it  necessarily  nullifies  the  law  of  a 
state  passed  upon  the  same  sub- 
ject, and  that  when  you  pass  this 
law  no  law  of  any  state  prescrib- 
ing the  rules  of  liability  for  an 
employee  engaged  in  interstate 
commerce  is  any  longer  of  any 
force  or  effect.  That  is  necessar- 
ily so,  and  whether  it  can  be  en- 
forced in  a  state  court  or  in  a 
federal  court,  the  law  thereafter 
must  be  this  law  and  no  other  law. 
The  day  it  is  passed  every  state 
law  which  prescribes  a  rule  of  li- 
ability for  an  employee  engaged  in 
interstate  commerce  is  annulled, 
and  it  is  the  same  as  if  it  had 
been  the  repeal  of  the  law  of  the 
state." 

Senator  Beveridge:  "Our  power 
is  exclusive  when  we  act." 

Senator  Bacon:  "Absolutely  so. 
There  is  no  doubt  about  that  in 
tlie  'orld.  It  i.  only  a  question 
of  jurisdiction  to  act." 

Senator  Beveridge:    "Certainly." 

Senat^ir  Bacon:  "If  we  liave  the 
juiisdictioii    to    act,    and    do    act. 


the  federal  law  is  supreme,  and  it 
nullifies  every  state  law  on  the 
sul)ject." 

Senator  Clay:  "My  idea  was 
that  when  the  bill  should  become 
a  law  all  laws  in  the  state  fixing 
the  rule  of  liability  of  common 
carriers  engaged  in  interstate  com- 
merce would  be  superseded  by  vir- 
tue of  this  law,  and  whenever  an 
employee  proceeds  against  a  rail- 
way company  for  injuries  suffered, 
he  must  look  to  this  statute  to  fix 
the  rule  of  liability,  and  not  to 
the  statute  of  the  state." 

Senator  Borah :  "If  a  party  is 
engaged  at  the  time  of  his  injury 
in  interstate  commerce,  his  rights 
and  obligations  must  undoubtedly 
be  settled  by  the  law  which  we 
shall  pass.  If  he  should  be  en- 
gaged in  state  commerce  or  inter- 
state commerce,  the  state  law 
would  obtain.  In  other  words,  this 
proposed  law  would  only  annul  the 
state  law  in  .so  far  as  it  affects 
interstate   commerce." 

Senator  Clay:  "I  think  the  Sen- 
ator is  eminently  correct.  The 
statute  of  Georgia,  fixing  a  liabil- 
ity against  railroad  companies  in 
favor  of  employees  relating  to 
commerce  within  the  state  would 
not  be  changed  by  the  passage  of 
this  statute.  It  would  simply 
affect  the  employees  engaged  at 
the  time  of  the  accident  in  inter- 
state commerce.  I  do  not  think 
there  is  any  question  about  that." 
GO  Cong.  Record,  1st  Sess.,  pp. 
4.')28,  4529. 
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question  wliieli  no  one  can  satisfactorily  answer.  But  it 
would  seem  that  if  the  act  of  Congress  repeals  or  suspends 
State  legislation  upon  the  scope  of  its  provisions  then  such 
an  employee  must  bring  his  action  ui)on  the  statute,  and 
if  he  does  not  he  will  be  defeated.^^* 

§  18.  Act  of  1906,  validity  in  District  of  Columbia  and 
Territories. — The  act  of  1906  was  held  invalid  also  as  to  a 
cause  of  action  arising  in  the  District  of  Columbia.'^-  And 
the  same  holding  was  made  with  respect  to  the  territories.^^ 

§  19.  Construction  of  statute.— As  this  statute  was 
enacted  for  the  benefit  of  the  employe,  and  is  an  implied  decla- 
ration on  the  part  of  the  Congress  that  the  old  and  harsh  rules 
of  the  common  law  were  inadequate  for  the  protection  of  his 
life  and  limbs  when  applied  to  the  new  and  changed  condi- 
tions of  industrial  life  under  which  he  is  compelled  to  render 
services  in  order  to  gain  a  livelihood,  and  thereby  not  become  a 
burden  on  the  public  for  support  in  case  of  his  injury,  it  is  to 
be  liberally  construed  so  as  to  carry  out  the  intention  of  the 
legislature.  The  argument  of  hardship  upon  the  railroad  com- 
pany is  not  to  be  considered.  That  argument  is  plausible 
"only  when  the  attention  is  directed  to  the  material  interest 
of  the  employer  to  the  exclusion  of  the  interests  of  the  em- 
ploye and  the  public."  When  an  injury  happens  to  an  em- 
ploye, there  must  be  a  hardship  to  him.     "If  its  burden  is 


"*  If  the  pleading  does  net  sliow  ^        S(>    jf'  th?xt   wi'.s    o'   declaration 

that  the  plaintiff  was  engaged  in  ujJon  the  statute,  but  the  eviaence 

interstate  commerce,  but  the  G\ji-  syowed  tha^t-.tlie  plauitiflf  was  not 

dence    develops    the    fact    thai' he  e:igagfed' -  iu    interstate    commerce 

was,  then  there  would  be  a  fatal  '  wb.en  ijijured'^  the  verdict  must  be 

variance    that    would    defeat    hiAi  '  fyi*,  t;h^  dei^prilcKnt;'  and  no  answer 

unless    the    complaint   or    declara*'  '  '  oV 'p?ea  to  that  etfect  is  necessary, 

tinn  Avas  amended.     The  defendant  "Hyde   v.   Southern  Ry.  Co.   31 

could     file     an     answer     or     plea  App.    D.    C.    466.      But    see    same 

setting  up  the  fact  that  he  was  so  case,  36  Wash.  L.  Rep.  374. 

engaged   which   would    piOr^ent    an  ^'  Atchison,     etc..     Ry.     Co.     v. 

issue  for  the  jury;   and  if  proven  Mills     (Tex.    Civ.    App.),    108    S. 

the    verdict   must   be   for   the    de-  W.  Rep.  480. 
fendant. 


p  r> 


0  9^/.'-" 
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transferred,  so  far  as  it  is  capable  of  transfer,  to  the  em- 
ployer, it  is  a  hardship  to  him.  It  is  quite  conceivable  that 
Congress,  contemplating  the  inevitable  hardship  of  such  in- 
juries,^* and  hoping  to  diminish  the  economic  loss  to  the  com- 
munity resulting  from  them,  should  deem  it  wise  to  impose 
their  burdens  upon  those  who  would  measurably  control  their 
causes,  instead  of  upon  those  who  are  in  the  main  helpless 
in  that  regard. "  ^^  In  construing  the  Safety  Appliance  Act, 
Chief  Justice  Fuller  said:  "The. primary  object  of  the  act 
was  to  promote  the  public  welfare  by  securing  the  safety  of 
employes  and  travelers,  and  it  was  in  that  aspect  that  it  was 
remedial,  while  for  violations  a  penalty,  one  hundred  dol- 
lars, recoverable  in  a  civil  action,  was  provided  for,  and  in 
that  aspect  it  was  penal.  But  the  design  to  give  relief  was 
more  dominant  than  to  inflict  punishment,  and  the  act  might 
well  be  held  to  fall  within  the  rule  applicable  to  statutes  to 
prevent  fraud  upon  the  revenue,  and  for  the  collector  of 
customs,  that  rule  not  requiring  absolute  strictness  of  con- 
struction." ^^  Of  course,  in  the  Federal  Employers'  Liabil- 
ity Act  no  penal  offense  is  involved — only  a  civil  liability; 
but  the  above  quotation,  aside  from  reference  to  the  penal 
offense,  is  quite  applicable. 

"Injury  by  unlawful  couplings.  ^Johnson  v.  Southern  Pac.  Ry. 

^  St.  Louis,  etc.,  Ry.  Co.  v.  Tay-  Co.  196  U.  S.  1 ;  25  Sup.  Ct.  Rep. 

lor,    210   U.    S.    210^28    Sup.    Ct.  158;  49  L.  Ed.  363,  reversing  117 

Rep.  616;  52.  L.  E.d.  1061.      ;  -  Fed,.  Rep.  462;  54  C.  C.  A.  508. 


CHAPTER   III. 
TO  WHOM  STATUTE  APPLIES. 

SECTION.  SECTION. 

20.  Carriers  within  territories.  23.     To  whom  common  carrier  by 

21.  Carriers  engaged  in  interstate  railroad  liable. 

commerce.  24.     What  employee  may  bring  his 

21a.  Interurhan  and  street  railway  action  upon  the  statute. 

common  carriers.  24a.  Interstate    employee    injured 

22.  "\Yhile  engaged  in  commerce  by  negligence  of  intrastate 

between  the  states."  employee. 

§  20.  Carrier  within  Territories.— Congress  has  plenary 
power  in  all  matters  pertaining  to  the  territories,  the  Dis- 
trict of  Columbia,  the  Panama  Canal  Zone,  and  other  pos- 
sessions of  the  United  States.  A  common  carrier  by  railroad 
in  such  divisions  of  the  United  States  is  liable  "to  any  per- 
son sutTering  injury  while  he  is  employed  by  such  carrier  in 
any  of  said  jurisdictions. ' '  The  statute,  of  course,  covers  the 
territories  of  Arizona,  New  Mexico,  Alaska,  the  District  of 
Columbia,  Porto  Rico,  Hawaiian  Islands  and  the  Philippine 
Islands. 

§21.    Cajrriers    engaged    in    interstate    commerce.— The 

common  carrier  must  be  one  "by  railroad."  No  other  com- 
mon carrier  is  covered  by  the  statute.  It  must  be  a  "  common 
carrier  by  railroad  while  engaging  in  commerce  between  any 
of  the  several  states  or  territories,  or  between  any  of  the 
states  and  territories,  or  between  the  District  of  Columbia 
and  of  the  states  or  territories,  or  between  the  District  of 
Columbia  or  any  of  the  states  or  territories  and  any  foreign 
nation  or  nations."  Therefore,  any  railroad  company  carry- 
ing commercial  products  from  one  state  to  -uiother.  or  from 
a  state  to  a  territory  or  vice  versa,  or  from  a  state  to  the 

35 


36  FEDERAL   EMPLOYERS'    LIAlJlLITY    ACT. 

District  of  Columbia  or  vice  versa,  or  from  a  state  or  terri- 
tory to  a  foreign  nation,  as  to  New  Mexico  or  to  Canada,  or 
to  British  Columbia,  comes  within  its  provisions.  So  if  a  com- 
mon carrier  by  railroad  carry  commercial  products  from  the 
interior  of  a  state  bordering  on  the  seashore  and  then  load  it 
upon  its  own  ocean  going  vessels  and  carry  it  to  a  foreign 
port,  it  would  be  engaged  in  commerce  between  such  state 
and  a  foreign  nation;  and  likewise  it  would  be  so  engaged 
even  though  it  did  not  have  its  own  vessels  if  it  undertook 
to  secure  their  transportation  across  the  ocean  to  a  foreign 
port.  But  if  it  only  undertook  to  transport  and  deliver  them 
to  a  consignee  at  the  seaport,  and  such  consignee  was  to  for- 
ward them  to  a  foreign  nation,  it  would  not  be  engaging  in 
commerce  between  a  state  and  a  foreign  nation.  Yet  if  it  ac- 
cepted goods  billed  and  addressed  to  a  foreign  nation  and 
undertook  to  deliver  them  to  a  company  or  vessel  engaged  in 
transporting  articles  to  the  port  of  the  destination  of  such 
goods  it  would  be  engaged  in  commerce  between  a  state  and 
a  foreign  nation.^  Difficult  questions  necessarily  arise  when  a 
question  purely  of  interstate  commerce  is  involved.  The 
Safety  Appliance  Act,  hoM'ever,  affords  a  reasonable  analogy 
and  in  a  measure  solves  some  of  the  questions  that  arise.- 
That  statute  provides  that  ''any  common  carrier  engaged  in 
interstate  commerce  by  railroad"  shall  equip  its  cars  with 
automatic  couplers.  The  Employers'  Liability  Act  applies 
to  a  "common  carrier  by  railroad  while  engaging  in  com- 
merce between  any  of  the  several  states."  There  is  prac- 
tically no  difference  in  meaning  betv/een  these  two  phrases 
of  these  two  statutes  so  far  as  designating  the  common  carriers 
to  which  they  are  applicable.  Under  the  Safety  Appliance 
Act  it  has  been  held  that  a  railroad  wholly  within  a  state- 
not  even  so  much  as  touching  the  boundary  line  of  the  state — 
may  be  engaged  in  interstate  traffic  and  l)e  liable  to  equip 
its  cars  in  accordance  with  its  provision^.-     Ai^d  so  it  has 

'TIic    distirifJtion    is    a    fino   one,       nn(](>r    tlio    Safety    Appliance    Act. 
hut  it  is  justified  by  the  decisiona       See  Sees.  131,  133. 

='See  Sees.  122,  133. 
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been  held  that  the  same  railroad  (situated  in  Colorado, — a 
narrow  gauge  road — was  engaged  in  interstate  traffic  when 
it  received  express  packages  of  an  express  company,  shipped 
by  such  express  company  from  Kansas  City,  IMissouri,  de- 
livered to  it  within  the  state  of  Colorado,  and  re-shipped  by 
transferring  from  the  car  of  lan  interstate  commerce  railroad  to 
its  own  narrow  gauge  cars,  the  packages  being  billed  to  a  sta- 
tion on  its  road.^  On  the  contrary,  in  an  instance  similar  to 
the  first  instance  given,  where  a  narrow  gauge  road,  wholly 
within  the  state  of  Ohio,  operated  in  connection  with  the 
Baltimore  and  Ohio  Railroad,  where  the  goods  were  of  neces- 
sity transferred  from  a  narrow  gauge  car  to  a  wide  gauge 
car,  it  was  held  that  such  narrow  gauge  road  was  not  en- 
gaged in  interstate  commerce.*  The  latter  decision  is,  how- 
ever, sharply  criticised  in  the  former  decision;^  and  to  the 
author  the  reasoning  in  the  Colorado  ease  rests  upon  a 
sounder  basis.  So  under  the  Interstate  Commerce  Act  it  has 
been  held  that  a  belt  railroad,  used  to  transfer  freight  cars 
around  a  city,  and  so  prevent  their  transportation  through 
said  city,  having  connections  with  interstate  commerce  rail- 
roads, was  subject  to  such  act.®  So  the  movement  of  cars 
in  the  car  yards  of  a  railroad,  such  cars  not  being  properly 
equipped  with  automatic  couplers,  but  which  had  been 
brought  by  such  railroad  from  another  state,  was  a  violation 
of  that  act.''  Likewise  it  has  been  held  that  a  railroad  com- 
pany carrying  from  one  state  to  another  on  its  own  construc- 
tion ears,  its  own  iron  rails,  in  ears  not  properly  equipped 
with  automatic  brakes,  was  liable  to  the  penalty  of  the  act  im- 
posed for  using  insufficiently  equipped  cars  in  interstate  com- 
merce.^ The  phrase  "while  engaging  in  commerce  between 
any  of  the  several  states"  is,  especially  in  the  lig-ht  of  these 
decisions,  a  very  broad  and  far-reaching  one.  Of  course, 
while  transporting  freight  having  its  origin  in  a  state  to 
another  point  within  the  same  state,  not  in  connection  with 

'See  Sees  122,  133.  « See  See.  125. 

♦See  Sec.  133.  ^  See  Sees.   124,  120,  127. 

"See  Sec.   134.  'See  Sec.  119. 


38 


FEDERAL    EMPLOYERS'    LL\BILITY    ACT. 


other  freight  brought  from  another  state,  would  not  be  en- 
gaging in  interstate  commerce  or  commerce  between  the  states; 
and  an  employe  of  the  company  injured  while  engaged  in 
such  commerce  could  not  come  within  the  provisions  of  the 
statute  if  he  was  injured;  but  if  there  was  a  single  car  load 
of  products  in  the  train  en  route  from  another  state  to  a 
point  within  the  state  of  destination,  that  would  convert  the 
entire  train  into  an  interstate  commerce  relation,  and  the 
railroad  company  would  then  be  engaged  in  commerce  be- 
tween the  states.® 


'  See  illustrations  of  Justice 
White  quoted  in  Section  13. 

This  phase  of  the  subject  did 
not  escape  the  attention  of  the 
able  la\\7.ers  in  the  Senate.  This 
debate  took  place  in  part  in  the 
Senate: 

Senator  Bacon:  "Now,  I  want 
to  ask  the  Senator  a  question  by 
way  of  illustration.  Of  course, 
never  mind  how  large  a  train  may 
be  and  how  full  of  goods  it  may 
be,  all  the  balance  of  it  may  be 
intrastate  freight,  but  if  upon  that 
train  there  is  one  single  box  that 
is  to  cross  the  line,  it  makes  the 
train  engaged  in  interstate  com- 
merce. I  want  to  illustrate  it  to 
the  Senator  [Dolliver  of  Iowa]  by  a 
concrete  case.  We  will  suppose  thnt 
a  train  srtarts  from  Richmond  [Va.] 
to  Alexandria  [Va.].  These  are  ter- 
minal points  for  the  train.  It  has 
freight  consigned  exclusively  to 
Alexandria  or  to  points  between 
Richmond  and  Alexandria.  That 
n^akes  it  altogether  out  of  the 
jurisdiction  of  this  bill;  but  if  at 
Orange  Court  House  [Va.],  on  the 
way,  a  man  puts  on  it  a  box  of 
cigars  which  is  consijrned  to  a 
j)arty  in  Baltimore,  that  would 
immediatolv  change  the  character 
of    the    train,    would    it    not,   and 


make    it    after    that    a    train    en- 
gaged   in    interstate     commerce?" 

Mr.  Dolliver:  "I  will  say  to  the 
Senator,  if  I  understand  correctly 
the  decisions  of  the  Supreme  Court, 
that  they  are  to  the  effect  that 
a  railroad  that  is  entirely  within 
a  state,  but  carrying  commerce 
destined  to  points  outside  the 
state,  is  engaged  in  interstate 
commerce  and  is  subject  to  the  in- 
terstate commerce  act." 

Mr.  Bacon:  '"That  is  a  clear 
statement  of  the  law.  Then  I  am 
correct  in  the  suggestion  that  on 
a  train  leaving  Richmond  and 
coming  to  Alexandria,  those  being 
•terminal  points,  having  no  freight 
except  for  Alexandria  and  inter- 
mediate points,  if,  when  it  reached 
Orange  Court  House,  a  box  of 
cigars  was  put  on  it,  consigned  to 
Baltimore,  it  would  be  converted 
at  once  from  a  train  not  subject 
to  the  provisions  of  this  act  into 
one  that  is  subject  to  it.  Am  I 
not  correct  in  that,  I  ask  the  Sen- 
ator from  Iowa?  T  am  correct  in 
the  conclusion  that  at  Orange 
Court  House  it  will  be  converted 
into  a  train,  employees  of  v/hich 
would  1  e^ome  enajajred  in  inter- 
state   commerce,    and    everything 
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§  21a.  Interurban  and  street  railway  common  carriers.— 
An  interesting  phase  of  the  question  now  under  discussion 
is  that  pertaining  to  common  carriers  by  the  so-called  inter- 
urban electric  railways  and  by  street  railways.  The  former 
partake  more  of  the  character  of  a  common  carrier  by  steam 
railroad  than  the  latter,  and  in  principle  do  not  differ  from 
them.  It  is  beyond  discussion  that  the  statute  includes  all 
common  carriers  by  electric  interurban  railroads  Avhen  en- 
gaged in  interstate  commerce.  There  are  many  instances,  also, 
where  common  carriers  by  street  railroads  pass  from  one 
state  to  another  and  carry  passengers  across  state  lines. 
Such  is  the  case  between  Kansas  City,  Missouri,  and  Kansas 
City,  Kansas;  so  between  New  Albany  and  Jeffersonville, 
Indiana,  and  Louisville,  Kentucky;  so  between  Cincinnati, 
Ohio,  and  Covington,  Kentucky;  so  between  the  District  of 
Columbia  and  Alexandria,  Virginia;  and  so  between  Niagara 


would  be  subject  to  this  law  at 
this  point,  and  from  there  to  Alex- 
andria." 

Mr.  Dollivcr:  "I  have  no  doubt 
that  is  true." 

Mr.  Bacon:  "Very  well.  The 
point  I  want  to  ask  the  Senator 
is  this:  If  on  the  line  of  road  be- 
tween Richmond  and  Orange  Court 
House  an  accident  occurs,  the  rule 
of  liability  would  be  determined 
by  the  law  of  Virginia,  because 
there  would  be  no  interstate  com- 
merce; but  after  the  box  of  cigars 
had  been  put  on  at  Orange  Court 
House  if  an  accident  and  an  injury 
occurred  between  there  and  Alex- 
andria, although  it  was  the  same 
train  and  the  same  crew  and  the 
same  people,  the  rule  of  liability 
would  be  determined  by  this  law. 
If  the  injury  was  incurred  before 
the  train  reached  Orange  Court 
House,  the  case  would  go  into  the 
state  court,  and  be  determined  by 
Virginia  law.     But  after   the  box 


of  cigars  had  been  put  on  the 
train  at  Orange  Court  House,  if 
an  injury  occurred  to  the  crew  of 
the  same  train,  the  case  would  go 
into  the  federal  court  and  be  de- 
termined by  the  act  of  Congress 
as  to  the  rule  of  liability.  Am  I 
correct  in  that?" 

Mr.  Dolliver:  "If  the  court  will 
agree  with  the  judgment  of  the 
Senator." 

Mr.  Bacon:  "I  just  simply 
wished  to  know  the  opinion  of  the 
Senator.  These  are  intricacies  of 
the  law  which  I  thought  it  was 
well  the  Senator  should  inform  us 
about." 

Mr.  Dolliver:  "All  those  ques- 
tions have  been  discussed  in  the 
court  and  the  laws  between  inter- 
state and  state  commerce  fairly 
well  defined." 

Mr.  Bacon.  "That  would  he  the 
elTect  in  this  particular  case."  60 
Cong.  Record,  1st  Sess.,  p.  4547. 
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City,  New  York,  and  Canada.  Other  illustrations  might  be 
named.  These  several  common  carriers  by  street  railroads 
are  beyond  question  common  carriers  by  railroad ;  and  when 
transporting  passengers  (or  even  freight  as  they  sometimes 
do)  from  one  state  to  another  are  beyond  question  common 
carriers  engaged  in  interstate  commerce.  The  Federal  Em- 
ployers' Liability  Act  clearly  applies  to  them;  and  the 
employes  of  such  street  railways  while  engaged  in  the  trans- 
porting of  such  passengers  (and  freight),  if  injured,  can  in- 
voke the  provisions  of  this  statute  in  securing  redress  for 
their  injuries.^*'  It  should  not  be  forgotten  that  street  rail- 
way companies  are  always  in  other  matters  treated  as 
common  carriers. 

§22.  "While  engaging  in  interstate  commerce  between 
the  states.  "—More  than  fifty  years  ago  the  Supreme  Court 
decided  a  case  involving  interstate  commerce  which  is  in- 
structive in  this  connection,  and  which  was  relied  upon  in  the 
Colorado. decision. ^^  We  make  the  following  quotation  from 
the  earlier  case  in  this  connection :  "In  this  case  it  is  admitted 
that  the  steamer  was  engaged  in  shipping  and  transport- 
ing down  Grand  River  goods  destined  and  marked  for  other 
states  than  Michigan,  and  in  receiving  and  transporting  up 
the  river  goods  brought  within  the  state  from  without  its  limits 
but  inasmuch  as  her  agency  in  the  transportation  was  en- 
tirely within  the  limits  of  the  state,  and  she  did  not  run 
in  connection  with,  or  in  continuation  of,  any  line  of  vessels 
porting  goods  destined  for  other  states,  or  goods  brought 
was  engaged  entirely  in  domestic.  Qom-raerce.     But  this  con- 

*"  No  analogy  can  be  drawn  from  erly  equipped  when  used  in  inter- 

the  Safety  Appliance  Act,  because  state  commerce.     In  the  first  stat- 

of  the  radical  differences  between  ute  the  safety  of  the  employee  is 

the   objects  of  these   two   statutes  put  forward  as  of  the  first  impor- 

when  applied  to  this  subject-mat-  tance,     while     in     the     latter     his 

tor;    the    one    applies    to    the   cm-  safety  is  incidental  and  the  equip- 

ployees  of  a  railroa.  while  engaged  ment  of  the  car   tlie   primary  ob- 

in  commerce  Ix'lweon  states,  wliile  ject. 

the  other  applies  to  cars  not  prop-  *'  See  Sees.  122,  133. 
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elusion  does  not  follow.    So  far  as  she  was  employed  in  trans- 
portings  goods  destined   for  other  states,  or  goods  brought 
from  without  the  limits  of  ^Michigan  and  destined  to  places 
within   that   state,   she   was   engaged    in   commerce-  between 
the   states,   and   however   limited   that   commerce   may  have 
been,  she  was,  so  far  as  it  went,  subject  to  the  legislation  of 
Congress.     She  was  employed  as  an  instrument  of  that  com- 
merce, for  whenever  a  commodity  has  begun  to  move  as  an 
article  of  trade  from  one  state  to  another,  commerce  in  that 
commodity  between  the  states  has  commenced.    The  fact  that 
several  different  and  independent  agencies  are  employed  in 
transporting    the    commodity,    some    acting    entirely    in    one 
state,  and  some  acting  through  two  or  more  states,  does  in  no 
respect  affect  the  character  of  the  transaction.     To  the  ex- 
tent in  which  each  agency  acts  in  that  transportation,  it  is 
subject  to  the  regulation  of  Congress.     It  is  said  that  if  the 
position  here  asserted  be  sustained,   there  is  no  such  thing 
as  the  domestic  trade  of  a  state;  that  Congress  may  take  the 
entire  control  of  the  commerce  of  the  country,  and  extend 
its  regulations  to  the  railroads  within  a  state  on  which  grain 
or  fruit  is  transported  to  a  distant  market.     We  answer  that 
the  present  case  relates  to  transportaion   on  the  navigable 
waters  of  the  United  States,  and  we  are  not  called  upon  to 
express  an  opinion  upon  the  power  of  Congress  over  inter- 
state commerce  when  carried  on  by  land  transportation.    And 
we  answer  further,  that  we  are  unable  to  draw  any  clear  and 
distinct  line  between  the  authority  of  Congress  to  regulate 
an  agency  employed  in  commerce  between  the  states,  when 
that  agency  extends  through  two  or  more  states,  and  when 
it  is  confined   in   its  action  entirely  within   the  limits  of  a 
single  state.     If  its  authority  does  not  extend  to  an  agency 
in  such  commerce,  when  that  agency  is  confined  within  the 
limits  of  a  state,   its   entire   authority   over   interstate   com- 
merce may  be  defeated.     Several  agencies  combining,   each 
taking  up  the  commodity  transported  at  the  boundary  line 
at  one  end  of  a  state,  and  leaving  it  at  the  boundary  line 
at  the  other  end.  the  Federal  jurisdiction  would  be  entirely 
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ousted,  and  the  constitutional  provision  would  become  a  dead 
letter."^-  Where  a  railroad  Avholly  within  the  State  of 
Georgia  transported  freight  originating  in  Cincinnati,  Ohio, 
over  line  to  its  destination,  upon  through  bills  of  lading,  a 
through  charge  and  assignment  of  the  entre  charge  among 
the  roads  contributing  to  the  movement  having  been  en- 
tered into,  the  Georgia  railroad,  was  held  to  be  engaged 
in  interstate  commerce.^-* 

§  23.  To  whom  common  carriers  by  railroad  liable.— It  is 
clear  that  a  common  carrier  by  railroad  is  not  liable  under 
the  statute  to  any  one  except  its  employes.     The  statute  has 


i=The  Daniel  Ball,  10  Wall.  567; 
19  L.  Ed.  999,  reversing  Brown, 
Adnir,  Cas.  193;  Fed.  Cas.  No. 
3,564. 

^-*  Cincinnati,  etc.,  E.  Ck).  v. 
Interstate  Commerce  Commission, 
162  U.  S.  184.  For  an  illustration 
where,  the  facts  being  very  simi- 
lar, the  state  road  was  held  not  to 
be  engaged  in  interstate  commerce, 
see  Gulf,  etc.,  R.  Co.  v.  Texas, 
204  U.  S.  403;  24  Sup.  Ct.  Rep. 
360;  51  L.  Ed.  540;  affirming  97 
Tex.  274. 

An  employee  engaged  in  taking 
goods,  shipped  from  another  state, 
from  the  car,  in  which  they  were 
transported,  across  the  station 
platform  to  the  freight  depot,  is 
engaged  in  interstate  commerce 
transportation.  Rhodes  v.  Iowa, 
170  U.  S.  412.  Coal  brought  from 
beyond  the  start;e  does  not  cease 
to  be  interstate  transportation 
until  actually  delivered  to  the  con- 
signee. McNeill  V.  Southern  Ry. 
Co.  202  U.  S.  543;  26  Sup.  Ct. 
Rep.  722;  50  L.  Ed.  1142. 

But  a  cab  owned  by  a  railroad 
and  used  to  carry  pasengers  from 
a  ferry  to  it.s  hotel  is  not  used 
in   interstate  commerce.     Pennsyl- 


vania Ry.  Co.  v.  Knight,  192  U. 
S.  21,  the  court  saying:  "If  a 
cab  which  carries  passengers  from 
the  hotel  to  the  ferry  landing  is 
engaged  in  interstate  transporta- 
tion, why  is  not  the  porter  who 
carries  the  traveler's  trunk  from 
his  room  to  the  carriage  also  en- 
gaged? If  the  cab  service  is  in- 
terstate transportation,  are  the 
drivers  of  the  cabs  and  the  deal- 
ers who  supply  hay  and  grain 
for  tlie  horses,  also  engaged  in  in- 
terstate commerce,  and  where  will 
the  limit  be  placed?  We  are  of 
the  opinion  that  the  cab  service 
is  an  independent  local  service, 
preliminary  or  subsequent  to  any 
interstate  transportation."  Per- 
haps the  gathering  of  freight  from 
the  place  of  business  of  shippers 
and  distributing  freight  to  such 
places  of  business  by  vehicles  em- 
ployed by  a  railroad  does  not 
make  the  carriage  between  such 
place  of  business  and  the  freight 
station  of  the  carrier  a  part  of 
an  interstate  journey.  Intersitate 
Commerce  Commission  v.  Detroit, 
etc.,  R.  Co.  167  U.  S.  633;  affirm- 
ing 74  Fed.  Rep.  833;  reversing 
57  Fed.  Rep.  1005. 
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no  reference  to  a  passenger  or  any  other  person  than  an  em- 
ploye. Congress  has  seen  fit  to  so  limit  the  act;  and  its 
provisions  cannot  be  extended.  Bnt  this  statute  does  not 
prevent  an  employe  not  coming  vv'ithin  its  provisions  bringing 
and  maintaining  an  action  to  recover  damages  on  a  common 
law  liability  of  the  carrier. 

§  24.  What  employe  may  bring  his  suction  upon  the 
statute. — It  is  an  interesting  question,  concerning  what  em- 
ploye may  bring  his' action  upon  the  statute,  or  claim  a  right 
to  recover  damages  thereupon  for  his  injuries.  It  is  tau- 
tology to  say  that  he  must  have  been  an  employe  of  the 
defendant  at  the  time  of  the  injury  and  be  injured  in  the 
line  of  his  duty.  That  is  elementary  and  need  not  be  dis- 
cussed. In  fact,  it  is  here  assumed.  The  statute  in  part 
answers  the  question  when  it  provides  that  "every  common 
carrier  by  railroad  while  engaging  in  commerce  between 
any  of  the  several  states,"  "shall  be  liable  in  damages  to 
any  person  suffering  injury  w^hile  he  is  employed  by  such 
carrier  in  such  commerce."  This  last  quoted  clause  desig- 
nates the  employe  who  can  recover  for  his  injuries;  for  he 
must  be  injured  "while  he  is  employed  by  such  carrier  in" 
commerce  between  the  states  or  between  the  states  and  ter- 
ritories. Of  course,  if  he  is  injured  in  a  territory  or  the 
District  of  Columbia,  or  in  the  Panama  Canal  Zone,  "or 
other  possessions  of  the  United  States,"  while  in  the  employ 
of  a  common  carrier  by  railroad,  it  is  immaterial  whether 
he  was  engaged  "in  such  commerce"  or  not;  because  the  pro- 
visions of  the  statute  with  reference  to  the  territories  and 
such  district,  zone  and  "other  possessions,"  are  broader  than 
those  relating  strictly  to  interstate  commerce  carriers,  and 
necessarily  so;  for  in  the  latter  instance  a  constitutional 
question  is  involved  that  is  not  involved  in  the  former  in- 
stance. The  word  "while"  is  significant;  for  by  its  terms 
the  employe  must  be  engaged  in  interstate  commerce  in  order 
to  enable  him  to  recover  under  the  statute.  If  he  be  an  em- 
ploye of  the  railroad  company  and  at  the  time  of  his  injury 
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be  not  engaged  in  interstate  commerce,  he  cannot  recover 
under  the  provisions  of  the  statute.  Of  course,  all  trainmen 
while  actually  at  work  in  train  work  would  be  engaged  in 
interstate  commerce;  and  perhaps  telegraph  operators  en- 
gaged in  telegraphing  train  orders.  But  engine  wipers,  car 
repairers  in  shops,  section  hands,  bridge  builders,  carpenters 
engaged  in  constructing  railroad  buildings,  would  not  be, 
while  so  at  work,  engaged  in  interstate  or  any  other  com- 
merce. So  it  would  be  a  strained  construction  of  the  statute 
to  say  that  yardmen  in  making  up  a  train  to  be  hauled  in 
interstate  commerce  would  be  engaged  in  such  commerce ; 
although  the  trainmen  of  such  train  would  be,  and  especially 
so  in  taking  on  or  setting  off  cars  at  intermediate  stations. ^^ 


''  In  the  debate  upon  this  propo- 
sition there  was  some  difference  of 
opinion  as  to  the  scope  of  the 
statute  and  the  employees  of  an 
interstate  commerce  railroad  who 
came  within  its  provisions.  Sen- 
ator Beveridge,  of  Indiana,  thought 
an  employee  of  a  railroad  company 
100  miles  away  from  its  line  of 
road  felling  tree"  for  its  use  would 
come  within  its  provisions;  but 
Senator  Dolliver.  of  Iowa,  called 
his  attention  to  the  clause  of  the 
proposed  statute,  and  asked:  "But 
are  tliey  employed  in  such  com- 
merce, in  interstate  commerce?" 
and  added  that  he  considered  the 
statute  clear  as  it  stands  now.  60 
Cong.  Record,  kt  Sess.,  p.  4542. 

In  discussing  the  Act  of  1006, 
wliich  contained  a  similar  provi- 
sion, Justice  White  said:  "Thus 
the  liability  of  a  common  carrier 
is  declared  to  be  in  favor  of  'any 
of  its  employees.'  As  the  word 
'any'  is  unqualified,  it  follo\Vs  that 
liability  to  the  servant  is  co-ex- 
tensive with  the  btisiness  done  by 
the  employers  whom  the  statute 
embraces;    that   is,   it   is   in   favor 


of  any  of  the  employees  of  all 
carriers  who  engage  in  interstate 
commerce.  This  also  is  the  rule 
as  to  the  one  who  otherwise  would 
be  a  fellow  servant  by  whose  neg- 
ligence the  injury  or  death  may 
liave  been  occasioned,  since  it  is 
provided  that  the  right  to  recover 
on  the  part  of  any  servant  will 
exist,  although  the  injury  for 
which  the  carrier  is  to  be  held 
resulted  from  the  negligence  of 
any  of  its  officers,  agents  or  em- 
ployees." Employers'  Liability 
Cases,  supra. 

The  following  extract  is  made 
from  the  report  of  counsel  for 
railroad  companies  held  July  13, 
14  and  15,  1908,  at  Atlantic  City, 
upon  the  question  under  discus- 
sion: 

"A  most  important  and  difficult 
question  is  presented  when  we 
come  to  inquire  when  an  employee 
is  'employed  in  such  commerce.' 
There  are  engaged  by  railroad 
companies  various  classes  of  em- 
]iloyees.  There  are  those  engaged 
in  the  operation  of  trains.  There 
arc    those    engaged    in    switching 
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As  the  employe   must   be   engaged   in  the   interstate   com- 
merce of  his  employer,  from  the  very  nature  of  the  ques- 


service  in  yards.  There  are  those 
engaged  in  round  houses,  who  re- 
ceive engines  coming  off  tlie  road 
and  make  light  repairs  upon  them 
and  send  them  out.  There  are 
those  engaged  in  maintenance  of 
the  depots,  tracks  and  bridges. 
There  are  tlie  freight  liaiullers, 
loading  and  unloading  freight. 
There  are  clerks  in  freight  offices 
and  in  the  general  offices  of  the 
railroad.  Does  this  Act  apply  to 
all  of  these  employees? 

"On  a  railroad  engaging  in  in- 
terstate commerce  it  would  be 
difficult  to  saj^  that  any  one  of 
these  employees  is  not  at  some 
time  performing  some  service 
having  a  direct  relation  to  inter- 
state commerce.  The  Supreme 
Court  of  tlie  United  States  has 
laid  down  the  proposition  in  moi-e 
than  one  case  that  a  thing  may 
be  within  the  letter  of  the  statute 
and  not  within  its  meaning,  and 
within  its  meaning  though  not 
within  its  letter;  that  the  inten- 
tion of  the  law  maker  is  the  law; 
that  a  thing  which  is  within  the 
intention  of  the  makers  of  a  stat- 
ute is  as  much  within  the  statute 
as  if  it  Avere  within  the  letter, 
and  a  thing  which  is  within  the 
letter  of  a  statute  is  not  within 
the  statute  vmless  it  be  within  the 
intention  of  the  makers.  T  hese 
cases  are  gathered  in  Hawaii  v. 
Manchiki,  190  U.  S.  197;  23  Sup. 
Ct.  Rep.  787;  47  L.  Ed.  1010.  We 
are,  then,  to  ascertain  what  is  the 
purpose  of  this  Act. 

"We  suppose  it  can  be  fairly 
said  that  its  purpose  is  to  render 
the  transportation  of  persons  and 
property  safe  and  to  protect  em- 
ployees engaged  in  such  transpor- 


tation; in  other  words,  that  this 
Act  is  similar  in  its  purposes  to 
the  Acts  requiring  safety  appli- 
ances and  fixing  the  hours  of 
service  of  telegraph  operators  and 
]>ersons  employed  in  transpcjrta- 
tion.  Probably  this  can  be  broad- 
ened so  as  to  include  within  the 
intention  of  the  Act  all  persons 
whose  liours  of  service  and  whose 
protection  Congress  could  legiti- 
mately consider  as  necessary  to  se- 
curing the  safety  of  passengers  and 
freight  moving  in  interstate  com- 
merce. And  we  think  that  in  this 
view  a  sensible  construction  of  the 
Act  would  eliminate  those  persons 
v.iiose  service  so  remotely  relates 
to  such  safety  as  not  to  be  fairly 
within  the  regulating  power  of 
Congress. 

"In  another  part  of  this  report 
the  question  is  discussed  as  to 
what  are  the  classes  of  employees 
who  can  be  faiily  selected  as  hav- 
ing an  employment  involving  a 
hazard  not  considered  in  ordinary 
employment.  It  is  there  pointed 
out  that  various  statutes  have 
been  passed  from  time  to  time 
abolishing  or  limiting  the  rule  of 
fellow  servant,  some  of  these  stat- 
utes in  terms  applying  only  to 
those  engaged  in  the  operation  of 
a  railroad,  and  others  being  con- 
strued as  limited  in  this  respect, 
although  the  statutes  are  not  in 
terms  so  limited.  Some  illustra- 
tions may  be  drawn  from  these 
cases. 

"Thus  the  Supreme  Court  of 
Iowa  held  that  the  statute  of  that 
state  applied  only  to  those  dan- 
gers which  were  peculiar  to  rail- 
road operation. 

"In  Luce  v.  R.  Co.  67  Iowa,  75, 
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tion,  his  employer  at  the  moment  of  the  injury  must  be 
engaged  in  interstate  commerce,  not  generally  but  in  that 


24  N.  W.  600,  the  plaintiff  waa 
employed  in  a  ooal  house  of  a 
railroad  company  and  while  hoist- 
ing coa/  for  the  purpose  of  coal- 
ing an  engine  was  struck  by  a 
crane  by  which  the  coal  was 
hoisted,  due  to  the  negligence  of 
a  fellow  servant.  It  was  held 
that  the  statute  did  not  apply. 

"In  Foley  v.  R.  R.  Co.  64  Iowa, 
644,  21  N.  W.  124,  a  recovery  was 
denied  to  a  car  repairer  for  in- 
juries he  received  while  repairing 
a  car  on  a  side  track,  by  reason 
of  the  alleged  negligence  of  a  co- 
employee  in  failing  to  block  the 
wheels  of  the  car. 

"In  Stroble  v.  R.  R.  Co.  71 
Iowa,  555,  31  N.  W.  63,  a  recovery 
was  denied  to  an  employee  of  a 
railroad  company  who  was  injured 
by  the  giving  way  of  certain  steps 
leading  up  to  a  platform  for  load- 
ing coal. 

"In  Malone  v.  R.  Co.  65  Iowa, 
417,  it  was  held  that  an  employee 
of  a  railroad  company  employed 
in  wiping  off  engines,  opening  and 
closing  the  doors  of  the  engine 
house,  removing  snow  from  the 
turntable  and  tracks  and  turning 
the  turntable  when  engines  were 
being  run  between  the  main  track 
and  the  engine  house,  was  not  en- 
gaged in  the  operation  of  a  rail- 
road within  the  statute. 

"In  Reddington  v.  R.  R.  Co.  — 
loAva,  66,  78  N.  W.  800,  it  was 
held  tliat  the  railroad  company 
was  not  liable  to  a  brakeman  for 
injuries  received  while  he  waa  as- 
sisting in  coaling  an  engine, 
through  the  negligence  of  a  co- 
employe  in  operating  the  lioisting 
crane  so  as  to  knock  him  from 
tlie   platform,   such    movement   not 


being  necessary  in  order  to  permit 
the  train  to  start. 

"The  Supreme  Court  of  Minne- 
sota has  construed  its  Employers' 
Liability  Act  as  applying  only  to 
those  employees  of  railroads  en- 
gaged in  the  operation  of  rail- 
roads. 

"In  Johnson  v.  R.  Co.  43  Minn. 
222,  45  N.  W.  156,  8  L.  R.  A. 
419,  a  crew  of  men,  of  whom  the 
plaintiff  was  one,  were  engaged  in 
repairing  a  bridge  on  defendant's 
railroad.  In  performing  the  —ork 
it  was  necessary  to  leave  the  draw 
partly  open.  Through  the  negli- 
gence of  one  of  the  crew  the  draw 
was  left  unfastened.  It  was 
bloviTi  part  shut  by  the  wind  and 
injured  plaintiff  while  he  was  at 
work  between  the  stationary  part 
of  the  bridge  and  the  draw.  It 
was  held  that  the  statute  did  not 
apply. 

"In  Minnesota  Iron  Co.  v.  Kline, 
199  U.  S.  593,  26  Sup.  Ct.  Rep. 
159,  50  L.  Ed.  322,  affirming  93 
Minn.  63,  100  X.  W.  Rep.  681,  the 
judgment  of  the  Supreme  Court 
of  Minnesota  reported  in  93  Minn. 
63,  was  affirmed.  It  apeared  in 
that  case  that  the  court  had  al- 
lowed a  recovery  for  the  loss  of 
an  arm  by  the  plaintiff,  whilr^  re- 
pairing an  engine  of  the  defendant, 
tlirougli  the  negligence  of  a  fel- 
low servant. 

"In  Jennninj  v.  R.  R.  Co.  96 
?.Iinn.  302,  104  N.  W.  1079,  the 
])laintiff  was  injured  wliile  em- 
jjloyed  l)y  the  railroad  company 
as  a  ])itnian.  He  was  one  of  a 
crew  of  nine  men  oj)erating  a 
steam  shovel  in  a  gravel  pit,  and 
was  injured  through  tlie  negli- 
•rcnce  of  a  fellow  servant.     It  was 
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specific  instance,  and  in  that  identical  commerce  he  must 
be  injured  if  he  recovers  under  the  statute. 


held  tliat  the  statute  did  not  ap- 
ply for  the  reason  that  plaintiil' 
and  his  fellow  servants  by  whose 
negligence  he  was  injured,  were 
not  engaged  in  operating  a  rail- 
road at  the  time  of  the  accident. 

"The  Kansas  statute  is  given  in 
Missouri  Ry.  v.  Mackey,  127  U. 
S.  206;  8  Sup.  Ct.  Rep."  11.61;  32 
L.  Ed.  107;  affirming  33  Kan.  298; 
G  Pac.  Rep.  291.  It  was  there 
held,  affirming  the  judgment  of 
the  Supreme  Court  of  Kansas, 
that  a  fireman  on  an  engine  em- 
ployed in  transferring  cars  from 
one  point  to  anotlier  in  a  yard 
when  it  was  run  into  by  another 
engine  owing  to  the  negligence  of 
the  engineer  oi  the  latter,  could 
recover. 

"But  in  Missouri,  K.  &  T.  R. 
Co.  V.  Medaris,  60  Kan.  151,  55 
Pac.  875,  it  was  held  that  Me- 
daris, who  was  employed  in  setting 
a  curbing  around  an  office  build- 
ing and  depot  of  the  railroad  com- 
pany at  Parsons,  Kansas,  could 
not  recover. 

"In  Chicago,  etc.,  R.  R.  Co.  v. 
Pontius,  154  U.  S.  209;  15  Sup. 
Ct.  Rep.  585,  39  L.  Ed.  675, 
affirming  52  Kan.  264,  34  Pac. 
Rep.  739,  a  judgment  was  sus- 
tained n  favor  of  Pontius,  who 
was  a  bridge  builder,  the  Supreme 
Court  saying:  '  He  was  engaged 
at  the  time  the  accident  occurred 
not  in  building  a  bridge  but  in 
loading  timbers  on  a  car  for 
transportation  over  the  line  of  de- 
fendant's road.' 

"In  Chicago,  R.  I.  &  P.  R.  R.  v. 
Stahley,  62  F.  R.  3C3,  Mr.  Jus- 
tice Brewer,  in  an  opinion  written 
by  him  for  the  Circuit  Court  of 
Appeals  for  the  English  Circuit, 
held  that  the  statute  applied  to  a 


workman  in  a  round  house  who 
was  injured  while  getting  a  loco- 
motive ready  for  immediate  use, 
and  that  he  could  recover  for  his 
injury  notwithstanding  it  was  oc- 
casioned by  the  negligence  of  a 
fellow  servant.  Mr.  Jiistice 
Brewer  said: 

"  'He  was  not  engaged  in  repair- 
ing an  old  engine  or  constructing 
a  new  one,  but  in  putting  that 
engine,  which  had  recently  arrived, 
in  condition  for  immediate  use. 
He  was  *  *  *  not  engaged  in  any 
outside  work  remotely  related  to 
the  business  of  the  company;  he 
was  not  cutting  ties  on  some  dis- 
tant tract  to  be  used  by  the  com- 
pany in  preparing  its  roadbed, 
nor  in  mining  coal  for  consump- 
tion by  the  engines,  nor  even  in 
the  machine  shops  of  the  company, 
constructing  or  repairing  its  roll- 
ing stock;  but  the  work  which  he 
was  doing  was  work  directly  re- 
lated to  the  movement  of  trains — 
as  much  so  as  that  of  repairing 
the  track.' 

"In  Indianapolis  U.  Ry.  Co.  v. 
Houlihan,  157  Ind.  494,  60  N.  E. 
943,  the  court  held  that  the  stat- 
ute applied  to  a  telegraph  oper- 
ator stationed  at  a  track  junction 
and  wliose  duties  required  him  to 
cross  the  railroad  tracks,  and  who, 
while  so  doing,  was  struck  by  a 
train  running  twenty  miles  an 
hour  but  which  gave  no  warning 
of  its  approach. 

"In  Pittsburgh,  etc.,  R.  Co.  v. 
Lightheiser,  168  Ind.  438,  78  N. 
E.  1033,  the  plaintiff  was  a  pas- 
senger train  engineer  and  was 
standing  between  two  railroad 
tracks  where  he  had  gone  to  take 
charge  of  his  engine,  when  he  was 
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§  24a.  Interstate  employe  injured  by  negligence  of  In- 
trastate employe. — The  statute  wipes  out  the  rule  of  fellow 
servant.      Then,    if   an   employee   is   injured   while    engaged 


knocked  down  and  injured  by  an- 
other train  of  the  railroad  com- 
panj,  itt  the  city  of  Logansport, 
Indiana.  It  was  held  that  the 
statute  applied  and  that  he  could 
recover. 

"In  Southern  Ind.  R.  R.  Co.  v. 
Harrell,  161  Ind.  262,  68  X.  E. 
262,  the  railway  company  was  en- 
gaged in  the  construction  of  a 
railroad  bridge  over  White  River. 
A  hea^y  stone  was  being  lifted 
by  a  derrick.  One  of  the  em- 
ployees was  injured  by  the  negli- 
gent handling  of  this  apparatus, 
It  was  held  that  he  could  not 
recover  under  the  statute. 

"In  Indianapolis  &  G.  R.  Co. 
V.  Foreman,  162  Ind.  85.  69  N".  E. 
669,  the  plaintiff,  an  employee  of 
the  railroad  company  engaged  in 
the  construction  of  a  track,  was 
injured  while  l:'eing  transported  to 
his  home  in  the  work  car  of  the 
company,  by  reason  of  the  negli- 
gence of  the  employees  of  another 
train.  It  was  held  that  he  could 
not  recover. 

"In  Pittsburg  R.  R.  Co.  v.  Ross, 
169  Ind.  3,  80  X.  E.  845.  a  switch- 
man injured  by  the  movements  of 
cars  in  a  switch  yard  was  held 
entitled  to  recover. 

"In  Indianapolis  T.  &  T.  Co.  v. 
Kinney,  by  etc.,  170  Ind.  — ,  85 
X.  E.  954,  the  Supreme  Court  of 
Indiana  held  that  a  member  of  a 
section  gang  who  was  injured  by 
the  negligence  of  a  fellow  laborer 
while  unloading  steel  rails  from  a 
ear  could  not  recover. 

"It  is,  however,  to  be  stated 
that  the  courts  in  certain  other 
states  have  been  much  more  lib- 
eral in  the  construction  of  em- 
ployers'  liability   acts   than    some 


of  the  northwestern  states  whose 
opinions  we  have  cited. 

"Thus,  in  Callahan  v.  St.  L. 
Mer.  B.  Co.  170  Mo.  473,  60  L. 
R.  A.  249,  71  S.  W.  208,  affirmed 
in  194  U.  S.  628,  it  was  held  that 
where  certain  workmen  were  on  a 
railroad  trestle  which  crossed  a 
street  in  St.  Louis  and  were 
throwing  timbers  down  into  the 
street,  an  employee  of  the  com- 
pany whose  duty  it  was  to  warn 
pedestrians  was  entitled  to  re- 
cover for  an  injury  received 
through  the  negligence  of  the 
workmen  on  the  trestle,  it  being 
held  that  he  was  engaged  in  the 
operation  of  the  road. 

"In  Texas  &  P.  R.  R.  Co.  v. 
Carlin,  111  F.  R.  777,  189  U.  S. 
354,  23  Sup.  Ct.  Rep.  585,  47  L, 
Ed.  849,  it  was  held  that  an  em- 
ployee could  recover  who  was  re- 
pairing a  bridge  while  trains 
were  using  it  and  was  injured  by 
being  struck  with  a  spike  maul 
which  had  negligently  been  left  on 
the  bridge  track  by  the  bridge 
foreman. 

"In  Georgia,  etc..  R.  Co.  v. 
Miller,  90  Ga.  571.  a  brakeman 
was  injured  while  under  a  disabled 
engine  out  on  the  road.  It  was 
held  that  he  could  recover  notwith- 
standing his  injiiry  was  caused  by 
the  negligence  of  a  fellow  servant. 

"In  Hancock  v.  Xorfolk.  etc..  R. 
R.  Co.  124  X.  C.  222,  32  S.  E.  679, 
it  was  held  that  a  section  hand 
who  was  injured  by  reason  of  the 
handcar  on  which  be  was  riding 
runninsr  into  an  open  switch,  neg- 
ligently so  left  by  a  train  brake- 
man,  could   recover. 

"See  also  Chesapeake  &  0.  Ry. 
Co.  V.  Hoffman,  63  S.  E.  432,  con- 
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in   interstate   commerce   by   the   negligent   act   of   an    intra- 
state  commerce   servant,   can   he   recover?    Unquestionably 


struing   Section    163,    Va.   Const., 
1902. 

"That  a  car  may  be  in  use  in 
interstate  commerce  although  at 
the  time  empty,  or  about  to  start 
on  a  journey,  or  designed  for  com- 
pany use  and  not  for  traffic,  would 
seem  to  be  held  in  such  cases  as 
Voelker  v.  Railway  Co.  116  F.  R. 
867,  affirmed  129  F.  R.  522.  See 
U.  S.  V.  I.  C.  R.  R.  Co.  156  F.  R. 
183;  Johnson  v.  S.  P.  Co.  196  U. 
S.  1 ;  Schlemmers  v.  V.  R.  Co.  205 
U.  S.  1;  27  Sup.  Ct.  Rep.  407; 
51  L.  Ed.  681:  reversing  207  Pa. 
St.  198;  5:  Atl.  Rep.  417;  U.  S. 
V.  C.  M.  &  St.  P.  R.  Co.,  149  F. 
R.  486,  400. 

"But,  according  to  Lurton,  J., 
in  St.  L.  &  S,  F.  Co.  v.  Delk,  158 
F.  R.  939,  a  car  set  on  a  dead 
track  for  repair  is  not  within  the 
Safety  Appliance  Act  (used  in  in- 
terstate commerce),  'any  more 
than  a  car  in  a  shop  awaiting  re- 
pairs.' 

"If  a  train  is  engaged  in  inter- 
state commerce,  any  employee  em- 
ployed on  such  train  is  employed 
in  such  commerce,  and  hence,  if 
injured,  is  within  the  Act.  This 
would   embrace   all   trainmen. 

"Again,  if  switching  interstate 
cars  in  a  yard  or  delivering  inter- 
state cars  by  a  terminal  company 
is  engaging  in  interstate  com- 
merce, all  switchmen  so  employed 
are  within  the  Act. 

"In  this  connection  attention 
will  be  called  to  what  is  said  by 
the  Delaware  Court  in  the  case  of 
Winkler  v.  Philadplphia  Railway, 
4  Penn.  (Del.)  80;  53  Atl.  90. 
This  was  an  action  for  damages. 
Winkler  is  described  as  head 
brakeman     of     a     shifting     crew 


which  was  using  shifting  engine 
Number  1242  and  its  tender  in 
moving  and  delivering  interstate 
commerce  cars  at  tlie  siding  on 
the  routh  side  of  Wilmington,  the 
railroad,  defendant,  then  and  there 
being  a  common  carrier  of  pas- 
sengers and  freight.  In  charging 
the  jury  the  court  said: 

"  'If  the  tender  and  car  were 
then  in  use  in  moving  local  traf- 
fic only,  from  point  to  point  with- 
in the  limits  of  this  state,  they 
could  not  be  engaged  in  interstate 
commerce.  If,  however,  the  car 
being  moved  had  come  from  a 
point  out  of  the  state  with  freight 
to  be  here  delivered  it  would  be 
moving  interstate  commerce.  This 
would  be  so  even  though  the  car 
to  which  the  tender  was  being 
coupled  was  not  the  car  used  in 
interstate  traffic,  if  the  removal 
of  such  a  car  was  a  necessary  step 
in  getting  out  and  moving  said 
interstate  car.' 

"In  this  connection  attention 
may  also  be  called  to  the  case  of 
Kansas  City  Ry.  v.  Flippo,  138 
Ala.  487;  S.  C.  35  Sou.  457. 

"If  Justice  Brewer  is  right  in 
his  opinion  in  Chicago  R.  L.  & 
P.  R.  R.  v.  Stahley,  62  F.  R.  363, 
it  would  seem  that  all  persons 
employed  in  round  houses,  and  all 
persons  employed  in  maintaining 
the  track,  and,  it  would  follow, 
bridges,  would  be  within  the  act. 
On  the  other  hand,  persons  em- 
ployed in  the  machine  shops  of 
the  company,  constructing  or  re- 
pairing its  rolling  stock,  would 
not  be  within  the  act.  And  in 
this  connection,  as  to  car  re- 
pairers, at*^ention  is  called  to  what 
was    said    by    Judge    Lurton,    as 
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he  can.  The  test  is,  "was  the  servant  injured  while  engaged 
in  interstate  commerce  by  the  negligence  of  his  employer?" 
If  he  was,  he  may  recover,  and  it  matters  not  that  the  ser- 
vant inflicting  the  injury  was  engaged  only  in  intrastate 
commerce.  It  would  be  just  as  logical  to  claim  that  the 
company  was  not  liable  because  he  was  injured  by  an 
instrument  not  used  in  interstate  commerce,  for  which 
no  one  would  seriously  contend.  Such  an  instance  ^^  ould  be 
where  an  employe  is  injured  by  the  collision  of  his  train 
with  an  intrastate  train.  A  rule  that  there  could  be  no 
recovery  in  such  instances  would  to  a  great  extent  nullify  the 
usefulness  and  object  of  the  statute.  Whenever  it  is  a  nec- 
essary incident  to  the  regulation  of  interstate  commerce, 
Congress  can  control,  to  that  extent,  intrastate  com.merce. 
Unquestionably  Congress  can,  if  necessary  to  protect  in- 
terstate employes,  treat  interstate  employes  simply  as 
employes  of  the  company  and  impute  their  negligence 
to  the  company.  Nor  can  it  be  claimed  that  the  act  is 
void  because  it  invades,  on  this  point,  the  police  power  of 
the  state  and  because  the  United  States  has  no  police 
power;  for,  although  the  police  power  of  the  state  is  os- 
tensibly exclusive  to  it,  and  the  Federal  Government  has 
no  police  power  in  itself,  yet  Congress  may,  under  the 
constitution,  pass  all  laws  which  are  essential  to  make  ef- 
fective the  powers  belonging  to  it.  If  it,  therefore,  becomes 
essential  for  Congress  to  exercise  powers  that  invade  police 
regulations  of  a  state,  for  the  purpose  of  making  effective  its 
powers,  it  ma}'-  do  so. 

given  above,  in  St.  Louis  &  S.  F.  fore,   not   entitled   to   its   l)enefits. 

Co.  V.  Delk,  158  F.  R.  0.39.  We  believe  tbat  the  same  in-inciple 

"As  for  car  builders  and  repair-  will  be  applied  to  freight  handlers, 

ers,  clerks  in  freight  offices  and  in  We  believe,  however,  that  the  Act 

general     offices,     we     believe     that  will   be   held   to  apply   to  all   per- 

they  will  not  be  held  to  be  within  sons  engaged  in  the  operation  and 

the  reason  of  the  act,  and,  there-  physical  maintenance  of  the  road." 
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39.  Charge  to  jury  under  Georgia 

Code. 

40.  Recovery    by    a    railway    em- 

ployee. 

41.  Widow   recovering   for    death 

of  her  husband — Georgia 
statute — Contribxitory  neg- 
ligence of  deceased. 

42.  Apportionment  of  damages. 

43.  An  epitome  of  Georgia  cases. 


SECTION. 

44.  Comparative  negligence  in  Il- 

linois. 

45.  Negligence  a  relative  term. 
4C}.     Illinois  rule  extended. 

47.  Ordinary       care       wanting — 

Plaintiff's  negligence  slight. 

48.  Want    of    ordinary    care    de- 

feats a  recovery. 
40.     Failure    to   exercise   ordinary 
care  more  than  slight  neg- 
ligence. 

50.  Ordinary    and     slight     negli- 

gence in  their  popular 
sense. 

51.  Mere    preponderance     of     de- 

fendant's negligence  not 
sufficient  —  Defendant's 
clearly  exceeding  plaintiff's 
negligence. 

52.  Gross    and    slight    negligence 

distinguished. 
5.3.     Plaintiff's  negligence  must  be 
compared  with   that  of  de- 
fendant. 

54.  Plaintiff's      negligence      com- 

Iiared  with   defendant's. 

55.  Willful    injury   by    defendant 

—  Slight     negligence     of 
plaintiff. 

56.  Mere  preponderance  of  negli- 

gence against  defendant  not 
sufficient. 

57.  Jury  must  compare  the   neg- 

ligence of  the  defendant 
with  that  of  tlie  plaintiff. 

58.  Instructions      must      require 

comparison. 
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SECTION. 

59.     Illustration — Engine   striking 
hand  car — Unlawful   speed. 

Illustration   —   Mail      crane 
striking  fireman. 

Admiralty    suits — Apportion- 
ment of  damages. 

Origin  of  admiralty  rule. 

Rule      in      admiralty      com- 
mended. 

Difficulty      of      apportioning 
damages. 

65.  Assumption  of  risk. 

66.  Contributory   negligence   does 

not  prevent  a  recovery — 
How  damages  are  appor- 
tioned. 
66a.  Negligence  of  plaintiff  neces- 
sary to  concur  with  defend- 
ant's to  produce  tlie  injury. 
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64 


SECTION. 

07.     Court  cannot  lay  down  exax;t 

rules  for  apportionment  of 

damages. 
GS.     Directing     the     verdict — Due 

care. 
60.     Court  telling  jury  particular 

acts  constitute  contributory 

negligence. 

70.  Eules    of    contributory    negli- 

gence must  be  considered. 

71.  Injury  occasioned  by  defend- 

ant having  violated  a  safe- 
ty device  statute. 

72.  Presenting  the  defense  of  con- 

tributory   negligence — Biir- 
den. 
72a.  When  contributory  negligence 
does  not  diminish  damages. 


§25.  Contributory  negligence — Statute.— Secti an  3.  of 
the  statute  provides  as  follows:  "That  in  all  actions  here- 
after brought  against  any  such  common  carrier  by  railroad 
under  or  by  virtue  of  any  of  the  provisions  of  this  act  to 
recover  damages  for  personal  injuries  to  an  employe,  or 
where  such  injuries  have  resulted  in  his  death,  the  fact  that 
the  employe  may  have  been  guilty  of  contributor}^  negligence 
shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  negligence  at- 
tributable to  such  employe :  Provided,  That  no  such  employe 
who  may  be  injured  or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  in  any  case  where  the 
violation  by  such  common  carrier  of  any  statute  enacted  for 
the  safety  of  employes  contributed  to  the  injury-  or  death  of 
such  employe."  ^ 


*  Sec.  3  of  statute.  Sections  3 
and  4  fall  within  a  class  of  legis- 
lation finding  its  authority  in  the 
exercise  of  a  reasonable  jiolice 
power  by  the  legislature   in  regu- 


lating the  relations  of  master  and 
servant.  It  is  pretty  well  con- 
ceded that  those  sections  are  con- 
stitutional. 
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§26,  Assumption  of  risk— Statute. — "That  in  any  action 
brought  against  any  common  carrier  under  or  by  virtue  of 
any  of  the  provisions  of  this  act  to  recover  damages  for  in- 
juries to,  or  the  death  of,  any  of  the  employes,  such  employe 
shall  not  be  held  to  have  assumed  the  risks  of  his  employ- 
ment in  any  case  where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  employes  contributed 
to  the  injury  or  death  of  such  employe.  "- 

§27.  Exceptions— Statute.— "  That  nothing  of  this  Act 
shall  be  held  to  limit  the  duty  or  liability  of  common  carriers 
or  to  impair  the  rights  of  their  employes  under  any  other 
act  or  acts  of  Congress,  or  to  affect  the  prosecution  of  any 
pending  proceeding  or  right  of  action  under  the  act  of  Con- 
gress, entitled  'An  act  relating  to  liability  of  common  car- 
riers in  the  District  of  Columbia  and  territories,  and  to 
common  carriers  engaged  in  commerce  between  the  states 
and  between  the  states  and  foreign  nations  to  their  employes, ' 
approved  June  11,  1906.  "^ 

§27a.  To  what  "statute"  reference  is  made. — The 
"statute"  refered  to  in  the  two  preceding  sections  is  a 
statute  of  the  United  States  and  not  a  statute  of  a  state  or 
an  ordinance  of  a  municipality.  To  construe  the  word 
"statute"  to  mean  a  state  statute  would  render  the  Em- 
ployers' Liability  Act  of  uneven  effect  throughout  the 
United  States  and  perhaps  render  it  obnoxious  to  the  Fifth 
Amendment  of  the  Constitution,  and  also,  no  doubt  in  many 
instances  extending  the  power  of  Congress  over  interstate 
commerce  to  cases  not  falling  within  the  scope  of  interstate 
commerce.  But  this  does  not  dispose  of  the  railway  com- 
pany's liability  to  an  employe  where  his  injuries  were  oc- 
casioned by  the  company's  violation  of  a  valid  state  stat- 

-  See.  4  of  statute.  Johnson   v.  Southern  Pac.  Co.   196 

»Soc.    8    of    statute.      Thp    last  U.  S.  1;  25  Sup.  Ct.  Rep.  158;  49 

statute  referred  to  is  the  one  that  L.  Ed.  36.3;   reversing  54  C.  C.  A. 

was    declared    unconstitutional    in  508;    117  Fed.  Rep.  462. 
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ute.  As  for  instance,  the  failure  of  a  locomotive  engineer 
to  give  the  required  state  statutory  signals  at  a  railway  or 
highway  crossing  whereby  a  collision  w^ith  another  train 
or  a  traveler  is  occasioned,  the  train  derailed  and  an  em- 
ploye on  the  train  is  injured.  Other  instances  might  pos- 
sibly be  suggested.  In  such  an  instance,  no  doubt,  the  state 
statute  could  be  pleaded  to  show  the  statutory  negligence 
of  the  railway  company  and  thus  give  the  employe  a  cause 
of  action  which  possibly  he  might  not  otherwise  have 
had.^* 

§28.  Contributory  negligence  as  a  defense. — A  careful 
reading  of  this  section  will  show  that  contributory  negli- 
gence is  no  longer  a  complete  defense  as  it  was  at  the  com- 
mon law,  but  is  still  a  partial  defense.  As  a  complete  de- 
fense all  the  rules  of  the  common  law  are  erased  at  one 
sweep  of  the  legislative  pen;  and  although  an  employe  is 
guilty  of  contributory  negligence  he  may  still  recover.  But 
those  rules  are  still  in  force  for  the  purpose  of  determining 
the  quantum  of  damages  the  employe  may  recover ;  for  what- 
ever at  common  law  was  contributory  negligence  is  stiil  to 
be  considered  in  determining  the  relative  amount  of  the 
employe 's  negligence  as  compared  with  that  of  the  employer.* 

'*  This  is  the  logical  conclusion  see  Rutherford  v.  Swink,  06  Tenn. 

of  the  Howard   case,   cited   herein  546;  35  S:  W.  Rep.  554,  and  Peo- 

as  the  Employers'  Liability  cases,  pie  v.   Harrison,   223   111.   544;    79 

207   U.   S.   463;    28   Sup.   Ct.   Rep.  X.    E.   Rep.    164. 

143,  affirming   148   Fed.   Rep.  997.  *  The   statute  "permits   a   recov- 

Some  little  analogy  can  be  drawn  pry  by  an  employee  for  an  injury 

from     the     case     of     Wayman     v.  eaused  by  the  negligence  of  a  co- 

gouthard,    10    Wheat.    1,    holding  employee^;    nor  is  such  a  recovery 

that  the  Kentucky  law  of  execu-  ^^^^^^^   ^^^^    ^j^^^^gj^    ^j^^    .^.^^^^ 

tions,    passed    subsequent    to    the  ^^^  contributed  by  his  own  negli- 

Federal  Process  Act,  were  not  ap-  .      ,  .     .    .            „u                 a 

,.     ,  ,     .               ,.            1  •  ,    •         J  genoe  to  his  iniury.     Ihe  amount 

plicable  to  executions  which  issued  ",    ^,                    ■'      ,                   .      ,. 

'      .    J          ,           1      J  u     TTi  J      1  of    the    recovery,    however,    is   di- 

on  judgments  rendered  by  federal  .   .  ,     ,   .     ,,                 ,            „    ^ 

courts.     See  also  Mutual  Life  Ins.  "i""«^i«l  i"  the  same  degree  that 

Co.    V.    Prewitt,    31    Ky.    L.    Rep.  ^he  negligence  of   the   injured  one 

1319;   105  S.  W.  Rep.  463.  contributed     to     the     injury.       It 

That    the    word    'statute"    does  makes  each   party   responsible   for 

not    include    municipal    ordinance,  lii^   mvn    negligence,   and    requires 
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§  29.  Ccntributoiy  negligence  defined. — In  South  Caro- 
lina the  following  definition  of  contributory  negligence  has 
been  given:  "Contributory  negligence  is  the  want  of  ordi- 
nary care  on  the  part  of  the  person  injured  by  the  action- 
able negligence  of  another,  combining  and  concurring  with 
that  negligence,  and  contributing  to  the  injury  as  a  proxi- 
mate cause  thereof,  without  v/hich  the  injury  would  not 
have  occurred."  ^ 

§  30.  Common  law  rule  of  contributory  negligence  pre- 
venting a  recovery. — The  common  law  rule  of  contributory 
negligence  which  prevents  plaintiff  recovering  damages  has 
been  very  succinctly  stated  by  the  New  Jersey  Supreme 
Court  as  follows :  ' '  In  this  state  the  established  rule  is  that 
if  the  plaintiff's  negligence  contributed  to  the  injury,  so 
that,  if  he  had  not  been  negligent,  he  would  have  received 
no  injury  from  the  defendant's  negligence — the  plaintiff's 
negligence  being  proximately  a  cause  of  the  injury — he  is 
without   redress,   unless   the   defendant's   act   was  a   willful 

each  to  bear   the  burden  thereof."  lous    situation    that    a    passenger 

60   Cong.   Rec,   1st  Sess.,  p.   4434.  pays  his  fare,   and   if  he   contrib- 

See  Appendix  B.  utes  to  his  own  injury,  he  cannot 

"It  appears  to  me  that  two  em-  recover,  while  two  employees  paid 

ployees,      by      slight      negligence,  to    conduct    him    safely    may    by 

might   bring  on   au  accident   that  their     negligence     cause     an     ac- 

would  kill  50  or    100  passengers;  cident  and  kill  many  persons,  and 

that    tliey    would    contribiite    the  yet    they    can    recover."      Senator 

negligence   that   produced   the    ac-  Smith,  of  Michigan.  IMd,  p.  4535. 

cident,  and  they  would  recover  for  ^Cooper  v.  Ry.  Co.  5G  S.  C.  91; 

their  own  negligence.     That  is  ab-  34  S.  E.  16;   approved  in  Webster 

solutely  true,  if  I  understand  the  v.    Atlantic,   etc.,   R.   Co.    (S.    C.) 

bill,  and  we  do  not  want  to  pass  61  S.  E.  1080. 

such  a  bill.     It  almost  puts  a  pre-  This  statute  cannot  be  so  turned 

mium    upon    a    conspiracy    among  around  as  to  give  an  employee  a 

employees    to   be    guilty   of   negli-  right  of  action  because  of  his  o\vn 

gence  that  they   can   take   advan-  contributory     negligence,     on     the 

tage  of  their   own  negligence   and  theory    that    his    owu    negligence, 

kill     a     hundred     people     besides.  resulting  in  his  injury,  is  the  neg- 

That    is   the    effect    of    the    bill."  ligence    of   the   railroad   company. 

Senator  Elkins,  of  West  Virginia.  Such   a   construction    leads   to   an 

60  Cong.  Rec,   1st  Sess.,   p.  4534.  absurdity. 

"It    suggests    the    very    anoma- 
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trespass,  or  amounted  to  an  intentional  wrong,  and  in  such 
a  case  the  comparative  degree  of  negligence  of  the  parties 
will  not  be  considered.*^  In  the  trial  of  cases  of  this  kind,^ 
where  it  appears  that  both  parties  were  in  fault,  the  primary 
consideration  is  that  whether  the  faulty  act  of  the  plaintiff 
was  so  remote  from  the  injury  as  not  to  be  regarded,  in  a 
large  sense,  as  a  cause  of  the  accident,  or  whether  the  injury 
was  proximately  due  to  the  plaintiff's  negligence,  as  well  as 
to  the  negligence  of  the  defendant.  If  the  faulty  act  of  the 
plaintiff  simply  presents  the  condition  under  which  the  in- 
jury was  received,  and  was  not,  in  a  legal  sense,  a  con- 
tributory cause  thereof,  then  the  sole  question  will  be  whether, 
under  the  circumstances,  and  in  the  situation  in  which  the 
injury  v/as  received,  it  was  due  to  the  defendant's  negligence. 
But  if  the  plaintiff's  negligence  proximately — that  is,  di- 
rectly— contributed  to  the  injury,  it  will  disentitle  him  to  a 
recovery,  unless  the  defendant's  wrongful  act  was  willful,  or 
amounted  to  an  intentional  wrong.  A  court  of  law  cannot 
undertake  to  apportion  the  damages  arising  from  an  injury 
caused  by  the  co-operating  negligence  of  both  parties,  or  to 
determine  the  comparative  negligence  of  each. ' '  * 

§  31.  Definitions  of  degrees  of  negligence.— In  an  early 
day  the  Supreme  Court  of  Kansas  adopted  the  rule  of  com- 
parative negligence,  and  in  discussing  the  law  of  negligence 
the  court  gave  the  following  definitions  and  made  the  fol- 
lowing observations:  "There  may  be  a  high  degree  of  dili- 
gence, a  common  degree  of  diligence,  and  a  slight  degree  of 
diligence,  with  their  corresponding  degrees  of  negligence, 
and  these  can  be  clearly  enough  defined  for  all  practical  pur- 
poses, and,  with  a  view  to  the  business  of  life,  seems  to  be 
all  that  are  really  necessary.     Common  or  ordinary  diligence 

"Citing  Now  Jersey  Exp.   Co.  v.  c!\rt>les.sly    into    a    transit    or    sur- 

Nicliols,   3.3   N.   J.    L.   435;    Penn-  veyor's    compass    standing    in    the 

sylvania  R.  Co.  v.  Ripliter,  42  N.  liigliway. 

J.   L.    ISO.  "    Ptato   V.    Laucr,   55   N.   J.   L. 

'Drivin"    a    team    and     wagon  205;  2()  Atl.  180;  20  L.  R.  A.  61. 
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is  that  degree  of  diligence  which  men  in  general  exercise  in 
respect  to  their  own  concerns ;  high  or  great  diligence  is,  of 
course,  extraordinary  diligence,  or  that  which  very  prudent 
persons  take  of  their  own  concerns;  and  low  or  slight  dili- 
gence is  that  which  persons  of  less  than  common  prudence, 
or,  indeed,  of  any  prudence  at  all,  take  of  their  own  con- 
cerns. Ordinary  negligence  is  the  want  of  ordinary  dili- 
gence; slight,  or  less  than  ordinary  negligence,  is  the  want 
of  great  diligence;  and  gross  or  more  than  ordinary  negli- 
gence is  the  want  of  slight  diligence.  *  *  *  Whoever 
exercises  slight  care,  and  no  more,  is  guilty  of  ordinary 
negligence ;  whoever  exercises  less  than  slight  care  is  guilty 
of  gross  negligence,  and  may  be  guilty  of  willful  and  wanton 
wrongs.  Whoever  exercises  great  care  is  guilty  of  less  than 
slight  negligence,  and  may  not  be  guilty  of  any  negligence 
at  all."« 

§  32.  Comparative  negligence. — The  provisions  of  Section 
three  radically  change  the  common  law  rule,  and  it  is  said 
to  have  introduced  the  rule  of  comparative  negligence, 
especially  as  administered  in  the  state  of  Georgia.  That  is 
true  in  a  measure.  If  the  employe  has  been  guilty  of  negli- 
gence in  contributing  to  his  injuries,  then,  under  this  statute, 
his  negligence  must  be  compared  with  that  of  his  employer 
in  determining  the  measure  of  his  damages,  and  to  that  ex- 
tent the  statute  has  introduced  the  rule  of  comparative 
negligence,  but  in  a  modified  condition  as  will  appear  in  sub- 
sequent sections. 

§  33.  Origin  of  rule  of  comparative  negligence. — In  Illi- 
nois comparative  negligence  was  first  announced  in  1858  by 
Justice  Breese  after  a  careful  consideration  of  several  Eng- 
lish cases.^°    The  rule  of  comparative  negligence  was  enforced 

'Union  Pacific  Rj'.  Co.  v.  Ro!-  R.  Co.  v.  Rlovey,  29  Kan.  169; 
lins.  5  Kan.  107;  Sawyer  v.  Saner,  Atchison  etc.,  R.  Co.  v.  Henry.  57 
10  Kan.  460;    Kansas  Pacific  Ry.      Kan.  154. 

Co.  V.  Pointer,  14  Kan.  37;  Kansas  '"Galena,  etc.,  R.  Co.  v.  Jacobs, 

20  111.  478. 
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in  that  state,  with  many  vicissitudes,  until  the  common  law 
rule  of  contributor}-  negligence  was  finally  adopted,  thereby 
overruling  a  long  line  of  cases,  establishing  a  doctrine  with 
many  refinements,  and  which,  judging  from  the  many  errors 
pointed  out  in  the  supreme  and  appellate  courts  of  that 
state,  were  never  fully  understood  by  all  the  nisi  pnus 
judges  and  members  of  the  bar  of  that  state."  In  the  early 
decisions  of  Kansas  the  rule  also  prevailed  where  the  negli- 
gence of  the  injured  person  was  slight  and  that  of  the  cul- 
pable individual  gross  in  comparison.^-  In  that  state,  how- 
ever, the  rule  has  been  abrogated.^^  In  Georgia  the  rule 
was  adopted  at  an  early  day,  perhaps  not  in  the  same  sense 
as  the  Illinois  rule,  but  with  so  slight  a  distinction  as  to 
result  in  practice  to  little  dinerence.^*  In  one  case  it  is  said 
that  the  rule  adopted  in  that  state  is  the  rule  that  prevails 
in  admiralty.^^  The  several  decisions  of  the  Georgia  Su- 
preme Court  resulted  in  the  productions  of  three  sections 
of  the  code  of  that  state,  varying  in  their  terms  as  applied 
to  different  conditions  under  which  the  injuries  were  in- 
flicted. 

§34.     Georgia  statutes.— The  following  are  the  sections 
of  the  Georgia  code  from  v/hich  some  of  the  provisions  of 

*' That  the  rule  of  comparative  191;    Union   Pac.   Ry.   Co.   v.  Eol- 

negligence   is   no    longer    in   force,  lins,  5  Kan.  167;  Sa\\yer  v.  Sauer, 

see     Pennsylvania     Coal     Co.     v.  10  Kan.  466. 

Kelly,   156  111.  9;    40  N.  E.   Rep.  "Atchison,     etc..      R.      Co.     v. 

938;    City    of    Lanark    v.    Dough-  Henry,  57  Kan.  154;  45  Pac.  Rep. 

erty,  153*  111.  163;   38  X.  E.  Rep.  576.  * 

892 ;    Cicero,   etc.,    St.   Ry.   Co.   v.  ^^  For  origin  of  rule,  see  Macon, 

Meixner.    160    111.   320;    43   N.   E.  etc.,  R.  Co.\.  Denis,  18  Ga.  684; 

823;   31   L.   R.  A.  331;   Cleveland,  Central,  etc.,   R.   Co.  v.   Denis,   19 

etc.,   Ry.   Co.  v.   Maxwell,   59   111.  Ga.   437;    Macon,    etc.,   R.    Co.   v. 

App.   673:    Atchison,  etc.,  Ry.  Co.  Davis,  28  Ga.  Ill;  Macon,  etc.,  R. 

V.  Feehan.   149  111.  202:   36  X.  E.  Co.  v.  Johnson,   38  Ga.   409.  431; 

Rep.    103G;    Illinois,    etc..    R.    Co.  Central  R.  Co.  v.   Briuson,  70  Ga. 

v.  Ashline,  56  111.  App.  475:  Calu-  207. 

met,    etc.,    Co.    v.    Xolan,    69    II!.  "Macon,   etc.,    R.    Co.   v.   Winn, 

App.  104.  26   Ga.    250;    see    Macon,   etc.,    R. 

'^Caulkins  v.  Mathews,  5  Kan.  Co.  v.  Johnson,  38   Ga.  409,  432. 
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the  Federal  Employers"  Liability  Act  were  drawn:  "Xo 
person  shall  recover  damages  from  a  railroad  company  for 
injury  to  himself  or  his  property  where  the  same  is  done 
by  his  consent,  or  is  caused  by  his  own  negligence.  If  the 
complainant  and  the  agents  of  the  company  are  both  at  fault, 
the  former  may  recover,  but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  default  at- 
tributable to  him. "^"^  "If  the  person  injured  is  himself  an 
employe  of  the  railroad  company,  and  the  damage  was 
caused  by  another  employe,  and  without  fault  or  negligence 
on  the  part  of  the  person  injured,  his  employment  by  the 
company  shall  be  no  bar  to  the  recovery."  ^^  "If  the  plain- 
tiff by  ordinary  care  could  have  avoided  the  consequences 
to  himself  caused  by  the  defendant's  negligence,  he  is  not 
entitled  to  recover.  But  in  other  cases  the  defendant  is  not 
relieved,  although  the  plaintiff  may  in  some  way  have  con- 
tributed to  the  injury  sustained."  ^^ 

§  35.  Differs  from  Federal  statute.— Read  together  these 
three  sections  of  the  Georgia  code  differ  to  some  extent  in 
the  rule  they  set  forth  from  that  adopted  in  the  iPederal  stat- 
ute. Thus,  the  latter  statute  does  not  require  in  any  of  its 
provisions  that  the  injured  employe  must  have  been  in  the 
exercise  of  due  care  or  any  care,  but  in  Section  3830  of  the 
former  if  he  "by  ordinary  care  could  have  avoided  the  con- 
sequences to  himself  caused  by  the  defendant's  negligence, 
he  is  not  entitled  to  recover.  But  in  other  cases  the  defend- 
ant is  not  relieved,  although  the  plaintiff  may  in  some  way 

'°  Georgia  Code,  1805,  Sec.  2322.  abrogated;  hut  the  injured  em- 
It  Avill  be  noted  that  by  this  sec-  ployee  must  be  free  from  negli- 
tion  negligence  of  the  injured  per-  gence  contributing  to  his  injury, 
son  contributing  to  the  injury  Under  this  section  if  the  ser- 
will  not  bar  a  recovery,  but  will  vant  injured  was  himself  at  fault, 
reduce  the  amount  he  would  oth-  he  cannot  recover;  nor  can  the 
erwise  be  entitled  to  recover.  damages  under  this  section  be  ap- 

"  Georgia  Code,  1805.  Sec.  2.323.  portioned.      East    Tennessee,    etc., 

In    this    section    it   will   be   noted  R.  Co.  v.  Maloy,  77  Ga.  237. 

that  the  common  law  rule  of  the  ^^  Georgia  Code,  1895,  Sec.  3830, 
negligence  of  a   fellow   servant  is 
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have  contributed  to  the  injury  sustained."  Section  2322  de- 
clares that  the  plaintiff  shall  not  recover  when  the  injury  to 
himself  "is  caused  by  his  own  negligence,"  and  then  adds 
that  if  he  and  the  agents  of  the  railway  company  be  both  at 
fault,  he  may  recover,  the  damages  to  be  diminished  by  the 
jury  "in  proportion  to  the  amount  of  default  attributable 
to  him."  In  the  section  abrogating  the  fellow  servant  rule 
(Section  2323)  where  he  is  injured  by  a  fellow  servant,  he 
must  be  "without  fault  or  negligence."  It  may  be  well  to 
consider  the  construction  the  Georgia  Supreme  Court  has 
put  upon  these  three  sections  when  taken  together. 

§  36.  Georgia  statutes  construed. — After  quoting  the 
three  sections  of  the  Georgia  code,  the  Supreme  Court  of 
that  state  put  this  construction  upon  them:  "It  will  be 
seen  that,  although  the  presumption  is  always  against  the 
[railroad]  company,  yet  it  may  rebut  that  presumption  and 
relieve  itself  of  damages  by  showing  that  [1]  its  agents  have 
exercised  all  ordinary  and  reasonable  care  and  diligence  to 
avoid  the  injury,  or  [2]  it  may  show  that  the  damage  was 
caused  by  the  plaintiff's  own  negligence;  or  [3]  it  may  show 
that  the  plaintiff  by  ordinary  care,  could  have  avoided  the 
injury  to  himself,  although  caused  by  the  defendant's  negli- 
gence. Upon  either  of  these  grounds  the  defendant  may 
rest  his  defense.  But  these  rules  of  law  will  not  cover  the 
facts  of  every  case,  for  it  may  be  that  both  the  plaintiff  and 
the  agents  of  defendant  are  at  fault,  and  when  they  are, 
then,  whilst  damages  may  be  recovered,  they  are  to  be  dimin- 
ished by  the  jury  in  proportion  to  the  default  of  the  plaintiff 
for  his  want  of  ordinary  care  in  avoiding  the  injury  to 
himself."  ^"  In  this  same  case,  in  a  concurring  opinion,  it  is 
said:  "Where  one  causes  the  injury  by  going  where  he  had 
no  excuse  to  go,  as  one  of  ordinary  sense,  as  under  a  car 
in  motion,  or  consents  to  it  by  lying  down  deliberately  on 

'"  C!ontral   K.  Co.  v.   Brinson,  04       tu'orgia.    etc.,    R.    Co.    v.    Thomas, 
Ga.  470 ;  approved,  Savannah,  etc.,       (iS  Oa.  744. 
R.    Co.    V.    Stewart,    71    Ga.    427; 
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the  track  and  being  run  over,  and  in  such  cases  as  these, 
Section  3034  -"  applies,  because  his  consent  or  his  own  negli- 
gence was  the  sole  cause  of  the  in  jury,  to  his  person.  But 
where  one  is  on  a  track,  walking  along,  though  a  trespasser 
in  one  sense  of  the  word,  yet  entitled  to  protection  as  a 
human  being,  and  a  train  of  cars  coraes  rushing  on  toward 
him,  and  the  danger  is  impending,  but  by  ordinary  care  he 
can  step  off  and  save  himself  from  the  consequences  of  the 
negligence  of  the  conductor  in  running  out  of  time,  then  Sec- 
tion 2972  -^  applies ;  and  if  he  does  not  step  off,  he  cannot 
recover.  It  must  be  borne  in  mind  that  both  the  principles 
of  defense  in  Section  2972  and  in  3034  are  qualified  in  [these] 
sections  respectively.  The  qualification  in  Section  2972  is  this : 
'But  in  other  cases  the  defendant  is  not  relieved,  although 
the  plaintiff  may  in  some  way  have  contributed  to  the  in- 
jury sustained';  and  the  qualification  in  Section  3034  is:  'If 
the  complainant  and  the  agents  of  the  company  are  both  at 
fault,  the  former  may  recover,  but  the  damages  shall  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  the  de- 
fault attributable  to  him.'  Both  contain  the  doctrine  of 
contributory  negligence  and  the  effect  of  it.  That  effect  is 
more  plainly  marked  in  Section  3034  than  in  Section  2972. 
yet  is  seen  in  each.  In  Section  3034  the  meaning  is  that 
where  the  negligence  of  the  complainant  is  the  sole  cause, 
he  cannot  recover  at  all;  if  it  be  in  part  the  cause  and  negli- 
gence of  the  company  in  part  the  cause,  then  he  may  recover 
in  part.  In  Section  2972  the  meaning  is  substantially  the 
same,  as  applicable  to  the  danger  impending.  Though  the 
l)laintiff  may  have  contributed  in  some  M'ay  to  the  peril 
impending — 'the  injury  sustained'  by  him  in  consequence 
of   it — yet  he   may  recover,   if   he   could  not,   by   ordinary 

*  "No  person  shall  rocover  dam-  ^  "If  the  plaintilT,  by  ordinary- 
ages  from  a  railroad  company  for  care,  could  have  avoided  the  con- 
injury  to  himself  or  property  sequences  to  himself  caused  by  the 
where  the  same  is  done  by  his  con-  defendant's  negligence,  he  is  not 
sent  or  is  caused  by  his  own  neg-  I'ntitled  to  recover."  Sec.  2972  is 
ligence;"  Sec.  3034  is  now  Sec.  now  Sec.  3830. 
2322. 
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care,  have  got  out  of  the  peril  and  escaped  the  injury. 
Recover  vhat ?  And  the  company  ' relieved  to  what  extent ? ' 
Certainly  to  the  extent  of  plainiff 's  contributory  blame  the 
company  is  relieved,  and  the  plaintiff  may  recover  damages 
less  the  just  apportionment  or  proportionment  of  his  own 
contributory  fault."--  "Construing  those  three  sections  in 
pari  materia,  as  one  law,  relating  to  injuries  done  to  per- 
sons by  railroads,  the  obvious  meaning  is  that  the  company 
shall  be  liable  for  injuries  done  by  their  agents,  in  running 
trains  or  otherwise,  in  their  service  and  emplojTnent,  but 
when  the  person  injured  is  wholly  at  fault,  even  if  not 
himself  an  employe,  he  shall  recover  nothing;  if  partly 
at  fault,  he  shall  recover  less  than  full  damages,  to 
be  fixed  by  a  jury;  if  an  employe,  he  must  be  blameless  to 
recover  at  all,  but  if  blameless,  the  fact  that  he  is  a  servant 
of  the  company  shall  not  bar  his  recovery. ' '  -^ 

§  37.  Contributory  negligence  of  plaintiff  before  defend- 
ant's negligence  began.— In  Georgia,  under  the  Code,  the 
plaintiff's  negligence  Avhich  contributes  to  the  injury  and 
which  bars  a  recovery  must  be  such  negligence  of  his  as 
arises  after  the  negligence  of  the  defendant  began  or  was 
existing,  to  the  plaintiff's  knowledge.  "A  party  cannot  be 
charged  with  the  duty  of  using  any  degree  of  care  or  dili- 
gence to  avoid  the  negligence  of  a  wrongdoer  until  he  has 
reason  to  apprehend  the  existence  of  such  negligence.  No 
one  can  be  expected  to  guard  against  what  he  does  not  see 
and  cannot  foretell.  The  rule,  therefore,  W'hich  requires  one 
to  exercise  care  and  diligence  to  avoid  the  consequences  of 
another's  negligence,  necessarily  applies  to  a  case  where  there 
is  opportunity  of  exercising  this  diligence  after  the  negli- 
gence has  begun   and  has  become   apparent."-*     The   rule 

*^  Savannah,     etc.,     R.     Co.     v.  "*  Macon,  etc.,  Ry.  Co.  v.  Holmes, 

Stewart,  71  Ga.  427.  103   Oa.   658;    .30   S.  E.   563;    Co- 

^  Thompson    v.    Central    R.    Co.  mer   v.   IJarfield,   102   Ga.   489;    34 

54    Ga.    509;    Central    Ry.    Co.    v.  S.  E.  90;   Savannah,  etc.,  Ry.  Co. 

Brinson,    70    Ga.    207;    Savannah,  v.    Day,    91    Ga.    670;     17    S.    E. 

etc.,  R.  Co.  v.  Stewart,  71  Ga.  427.  959;    Central,   etc.,   R.   Co.  v.  At- 
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has  thus  been  stated:  "The  duty  imposed  by  law  upon  all 
persons  to  exercise  ordinary  care  to  avoid  the  consequences 
of  another's  negligence  does  not  arise  until  the  negligence 
of  such  other  is  existing,  and  is  either  apparent,  or  the  cir- 
cumstances are  such  that  an  ordinarily  prudent  person  would 
have  reason  to  apprehend  its  existence.  In  such  cases,  and 
in  such  cases  only,  does  the  failure  to  exercise  ordinary  care 
to  escape  the  consequences  of  negligence  entirely  defeat  a 
recovery.  In  other  cases  (that  is,  where  the  person  injured 
by  the  negligence  of  another  is  at  fault  himself,  in  that  he 
did  not,  before  the  negligence  of  the  other  became  apparent, 
or  before  the  time  arrived  when,  as  an  ordinarily  prudent  per- 
son, it  should  have  appeared  to  him  that  there  was  reason  to 
apprehend  its  existence,  observe  that  amount  of  care  and 
diligence  which  would  be  necessary  under  like  circumstances 
by  an  ordinarily  prudent  person),  such  fault  or  failure  to 
exercise  due  care  or  diligence  at  such  time  would  not  entirely 
preclude  a  recovery,  but  would  authorize  the  jury  to  diminish 
the  damages  'in  proportion  to  the  amount  of  detfault  at- 
tributable' to  the  person  injured.  "This  rule  [of  compara- 
tive negligence]  authorizes  a  recovery  by  the  plaintiff, 
although  he  was  at  fault,  provided  he  was  injured  under 
circumstances  where,  by  the  exercise  of  care  on  his  part, 
he  could  not  have  avoided  the  consequences  of  the  defend- 
ant's negligence.  If  the  plaintiff  knows  of  the  defendant's 
negligence,  and  fails  to  exercise  that  care  and  caution  which 
an  ordinarily  prudent  man  would  exercise  under  similar  cir- 
cumstances to  prevent  an  injury  which  will  result  from  such 
negligence,  it  is  well  settled  he  cannot  recover.  If  the  negli- 
gence of  the  defendant  was  existing  at  the  time  that  plaintiff 
was  hurt,  and  he,  in  the  exercise  of  that  degree  of  care  and 
caution  which  an  ordinarily  prudent  person  would  exercise 
under  similar  circumstances,  could  have  discovered  the  de- 


taway,  HO  Oa.  C61;    10  S.  E.  050 ;       wick,  etc..  R.  Co.  v.  Gibson,  97  Ga. 
Americus,  etc.,  Ry.  Co.  v.  Luckie,       497;   25  S.  E.  484. 
87   Ga,  G;    13   S,  E,    105;    Bruns- 
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fendant's  negligence,  and  when  discovered  could,  by  the 
exercise  of  a  like  degree  of  care,  have  avoided  the  same,  then 
he  cannot  recover.  If  at  the  time  of  the  injury  an  ordinarily 
prudent  person,  in  the  exercise  of  that  degree  of  care  and 
caution  which  such  a  person  generally  uses,  would  rea- 
sonably have  apprehended  that  the  defendant  might  be  negli- 
gence at  the  time  when,  and  place  where  the  injury  occurred, 
and,  so  apprehending  the  probability  of  the  existence  of 
such  negligence,  could  have  taken  steps  to  have  prevented  the 
injury,  then  the  person  injured  cannot  recover,  if  he  failed 
to  exercise  that  degree  of  care  and  caution  usually  exercised 
by  an  ordinarily  prudent  person  to  ascertain  whether  the 
negligence  which  might  have  been  reasonably  apprehended 
really  existed.  If  there  is  anything  present  at  the  time 
and  place  which  would  cause  an  ordinarily  prudent  person 
to  reasonably  apprehend  the  probability,  even  if  not  the  pos- 
sibility, of  danger  to  him  in  doing  an  act  which  he  is  about 
to  perform,  then  he  must  take  such  steps  as  an  ordinarily 
prudent  person  would  take  to  ascertain  whether  such  danger 
exists,  as  well  as  to  avoid  the  consequences  of  the  same  after 
its  existence  is  ascertained;  and  if  he  fails  to  do  this,  and  is 
injured,^^  he  will  not  be  allowed  to  recover,  if  by  taking 
proper  precautions  he  could  have  avoided  the  consequences 
of  the  negligence  of  the  person  inflicting  the  injury."^" 

§  38  Burden  on  plaintiff  to  show  freedom  from  his  own 
fault.— In  all  the  Illinois  cases,  the  burden  is  upon  the  plain- 
tiff to  show  his  freedom  from  fault  contributing  to  the  in- 
jury, although  some  negligence  on  his  part  will  not  defeat  him. 
"In  all  those  cases,"  '^  says  the  Supreme  Court  of  that  state, 

^Because  of  such  failure.  Atlanta,  etc.,  Ry.  Co.  v.  Gardner, 

2«  Western,  etc.,  Ry.  Co.  v.   Fer-  122  Ca.  82;   49  S.  E.  Rep.  818. 
guson,  113  Ga.  708;  .39  S.  E.  306;  =^  Galena,    etc.,    R.    Co.    v.    Yor- 

Freeman    v.    Nashville,    etc.,    Ry.  wood,  15  111.  469;  Galena,  etc.,  R. 

Co.    120   Ga.   469;    47    S.   E.    931;  Co.   v.    Fay,    16   111.   567;    Galena, 

Western,  etc.,  Ry.  Co.  v.  York,  etc.,  R.  Co.  v.  Jacobs,  20  111.  485. 
128  Ga.   687;    58  S.  E.  Rep.   183; 
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"this  court  held,  in  Jacob's  case,-^  that  two  things  must  con- 
cur to  support  this  action,  negligence  on  the  part  of  the 
defendant,  and  no  want  of  ordinary  care  on  the  part  of  the 
plaintiff,  and  the  question  of  liability  does  not  absolutely 
depend  on  the  absence  of  all  negligence  on  the  part  of  the 
plaintiff,  but  upon  the  relative  degree  or  want  of  care  as 
manifested  by  both  parties.""^ 

§  39.  Charge  to  jury  under  Georgia  Code. — The  follow- 
ing instruction  to  the  jury  was  held  to  be  erroneous:  "If, 
by  the  exercise  of  ordinary''  care  and  diligence,  the  plaintiff 
could  have  avoided  the  consequences  to  herself  of  the  de- 
fendant's negligence,  she  cannot  recover;  but  if  both  parties 
were  at  fault,  and  the  alleged  injury  was  the  result  of  the 
fault  of  both,  then,  notwithstanding  the  plaintiff's  negli- 
gence, she  would  be  entitled  to  recover,  but  the  amount  of 
the  recovery  would  be  abated  in  proportion  to  the  amount 
of  the  default  on  her  part."  The  error  consisted  in  stating, 
without  proper  explanation  and  in  immediate  connection  with 
each  other,  two  distinct  rules  of  law,  and  thus  qualifying  the 
former  by  the  latter,  contrary  to  the  purpose  of  the  Georgia 
code.  But  the  Supreme  Court  said  that  the  following  in- 
struction would  be  correct :  "If.  by  the  exercise  of  ordinary 
care  and  diligence,  the  plaintiff  could  have  avoided  the  con- 
sequences to  herself  of  the  defendant's  negligence,  she  cannot 
recover;  but  if  both  parties  were  at  fault,  and  the  alleged 
injury  was  the  result  of  the  fault  of  both,  and  you  find  from 
the  evidence  that  the  plaintiff  could  not  by  ordinary  care 
have  avoided  the  alleged  injury  to  herself,  occasioned  by 
defendant's  negligence,  then,  notwithstanding  she  may  have 
been  to  some  extent  negligent,  she  would  be  entitled  to  re- 
cover. But  the  amount  of  damages  should  be  apportioned  to 
the  amount  of  the  default  on  her  part."^° 

^  Galena,  etc.,  R.   Co.  v.  Jacobs,  ^  Americus,    etc.,    R.    v.    Luckie, 

20  III.   478.  87   Ga.   6;    13    S.   E.    10.5;    Bruns- 

^  Chicago,  etc.,   R.    Co.   v.   Haz-  wick,   etc.,    R.    Co.    v.    Gibson,    97 

zard,  26  111.  373.  Ga.   489;    25   S.   E.   484;    Cain   v. 
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§40.  Recovery  by  a  railway  employe.— Speaking  of  the 
deceased's  acts  for  whose  death  an  action  had  been  brought 
to  recover  damages,  the  Supreme  Court  of  Georgia  said: 
"He  was  an  employe  of  the  road.  It  is  to  be  presumed, 
therefore,  that  he  well  knew  that  the  platform  on  which  he 
was,  when  killed,  was  a  place  of  extra  danger.  In  addition 
to  this  he  was  told  by  the  conductor  that  the  place  was  one 
of  danger,  that  he  was  violating  a  rule  of  the  road,  and  that 
he  must  come  inside.  This  he  disregarded  and  was  killed, 
whilst  another  young  man,  who  was  with  him,  heeded  it, 
went  inside  the  car,  and  escaped  unhurt.  Ought  he,  or  those 
standing  in  his  right,  under  such  circumstances,  to  recover 
full  damages,  to  recover  as  much  as  if  he  had  been  guilty 
of  no  negligence  himself  ?  We  think  not.  We  will  not  under- 
take to  say  how  much  such  conduct  as  this  ought  to  reduce 
the  recovery,  but  we  will  say  that  it  ought  to  reduce  it 
much. "  "^ 

§  41.  Widow  recovering  for  death  of  her  husband- 
Georgia  statute — Contributory  negligence  of  deceased. — In 

Georgia  a  statute  allows  a  recovery  by  a  widow  for  the  death 
of  her  husband  if  the  death  was  caused  by  the  negligence  of 
the  defendant,  and  the  injury  was  occasioned  ''without  fault 
or  negligence  on  the  part  of  the  person  injured."^-  In  con- 
struing this  clause  the  Supreme  Court  of  that  state  says: 
"If  the  deceased  immediately  or  remotely,  directly  or  indi- 
rectly, caused  the  injury,  or  any  part  of  it,  or  contributed  to 
it  at  all,  his  wife  could  not  recover. ' '  ^^ 

Macon,  etc.,  R.  Co.   97    Ga.   208;  «- Georgia  Civil  Code,  Sec.  2323. 

22  S.  E.  918;  Macon,  etc.,  Ry.  Co.  ^  Praither  v.  Richmond,  etc.,  R. 

V.  Holmes,  103  Ga.  655;  30  S.  E.  Co.  80  Ga.  427;   9  S.  E.  530;    12 

563.  Am.    St.    Rep.    203;    apj)roved    in 

^Youge  V.  Kinney,  28  Ga.  Ill;  Western,  etc.,  R.  Co.  v.  Hcrndon, 

Macon,  etc.,  R.  Co.  v.  Johnson,  38  114  Ga.  168;  39  S.  E.  911;   Black- 

Ga.    409;    Hendricks    v.    Western,  stone  v.  Central   Ry.   Co.   102  Ga. 

etc.,    R.   Co.    52    Ga.    467;    South-  48!);  31   S.  E.  90;   Chattanooga  S. 

western  R.  Co.  v.  Jolinson,  60  Ga.  R.  Co.  v.  Myers,  112  Ga.  237;   37 

007.  Ga.  439;    Walker  v.  Atlanta,  etc., 
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§  42.  Apportionment  of  damages.— In  comm'enting  upon 
the  apportionment  of  damages  according  to  the  fault  of  the 
parties,  the  Supreme  Court  of  Georgia  said:  "If  the  plain- 
tiif  neither  consented  to,  nor  caused  the  injury,  care  and 
diligence  of  the  company's  agents  must  be  shown  to  have 
been  ordinary  and  reasonable.  No  less  degree  will  suffice  for 
complete  exoneration.  If  that  degree  cannot  be  established, 
the  plaintiff  must  recover  something,  and  the  question  will  be 
whether  his  recovery  can  be  reduced  to  partial  compensation 
only.  But  one  thing  will  so  reduce  it,  and  that  is  proof  of 
contributory  negligence  on  his  part.  For  the  same  reason 
that  recovery  is  wholly  defeated  when  his  negligence  is  shown 
to  have  been  the  sole  cause  of  the  injury,  it  vail  be  defeated 
in  part  when  his  negligence  is  shown  to  have  been  part  of 
the  cause.  However  slight  it  Avill  count  against  him,  and 
though  the  company  be  chargeable  with  something,  he,  on 
the  other  hand,  must  lose  something.  For  the  apportionment 
of  damages  according  to  the  relative  fault  of  the  parties, 
there  seems  to  be  no  standard  more  definite  than  the  en- 
lightened opinion  of  the  jury.  But  it  should  not  be  over- 
looked that  the  defendant  is  not  to  be  deemed  in  fault  at 
all,  unless  there  was  a  failure  to  exercise  ordinary  care  or 
reasonable  diligence.  For  simply  falling  short  of  extreme 
and  ordinary  care  and  diligence,  the  defendant  is  not  liable, 
even  to  contribute."^''     But  "for  simply   falling  short   of 

R.  Co.  103  Ga.  826 ;  30  S.  E.  503 ;  plaintiff.     Central  R.  Co.  v.   Brin- 

G«orgia,  etc.,  R.   Co.  v.  Hicks,  95  son,  64  Ga.  475;   Atlanta,  etc.,  R. 

Ga.   301;    22    S..  E.   613;    Georgia,  Co.  v.  Wyly,  65  Ga.  120;   Georgia 

etc.,    R.    Co.    V.    Hallman,   97    Ga.  R.  v.  Pittman,  73  Ga.  325;  Bruns- 

317;  23  S.  E.  73;  Georgia,  etc.,  R.  wiciv,   etc.,    R.    Co.   v.    Hoover,    74 

Co.  V.  Hicks,  95  Ga.  302;  22  S.  E.  Ga.  426;    Augusta,  etc.,  R.  Co.  v. 

613.  Killian.  79  Ga.  236;   4  S.  E.   164; 

®*  Georgia,  etc.,  Co.  v.  NeeW,  S«  Southern  Cotton   Oil   Co.  v.   Skip- 

Ga.   580;   Atlanta,   etc.,   R.   Ox   v.  per,   125   Ga.  368;    54   S.   E.   Rep. 

Ayers.  53  Ga.   12.  110;  Hill  v.  Callahan,  82  Ga.  113; 

If  both   plaintiff  and  defendant  8    S.   E.    Rep.   730;    Pierce   v.   .4t- 

are  at  fault,  the  damages   are  to  lanta    Cotton   Mills,    79   Ga.    782; 

be    diminished    in    proportion    to  4    S.    E.    Rep.    381 ;    Ingraham    v. 

the     fault     attributable     to     the  Hilton,  etc.,  Co.   108  Ga,   194;   33 
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extreme  and  extraordinar}-  care  and  diligence,  the  defendant 
is  not  liable  even  to  contribute. "  ^^  "If  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  have  avoided  the  conse- 
quences to  himself  of  the  defendant's  negligence,  he  cannot 
recover  at  all.  But  in  other  cases  (that  is,  in  cases  where, 
by  ordinary  care,  he  could  not  have  avoided  the  consequences 
of  defendant's  negligence),  the  circumstances  that  the  plain- 
tiff may  have,  in  some  way,  contributed  to  the  injury,  shall 
not  entirely  relieve  the  defendant,  but  the  damages  shall  be 
apportioned  according  to  the  amount  of  the  default  at- 
tributable to  each. ' '  ^® 

§  43.  An  epitome  of  the  Georgia  cases. — The  following  is 
an  epitome  of  the  Georgia  cases:  The  plaintiff  must  have 
used  ordinary  care  to  avoid  the  injury;^'  the  burden  is  upon 


S.  E.  Rep.  961;  Glaze  v.  Jose- 
phine Mills,  119  Ga.  261;  46 
S.  E.  Rep.  99;  Wrightsville,  etc., 
Co.  T.  Gornite,  129  Ga.  204;  58 
S.  B.  Rep.  769. 

''For  the  apportionment  of  dam- 
ages according  to  the  relative 
fault  of  the  parties,  there  seems 
to  be  no  standard  more  deflnit* 
than  the  enlightened  opinion  of 
the  jury."  Georgia,  etc.,  Co.  v. 
Neely.  5()  Ga.  540. 

» Georgia,  etc.,  Co.  v.  Neely,  56 
Ga.   540. 

^  Macon,  etc.,  R.  Co.  v.  John- 
son. 38  Ga.  409;  Youge  v.  Kinney, 
28  Ga.  111.  Alabama,  etc..  R.  Co. 
V.  Coggins,  88  Fed.  Rep.  455;  32 
C.  C.  A.  1. 

"Branan  v.  May,  17  Ga.  136; 
Macon,  etc.,  Ry.  Co.  v.  Winn,  19 
Ga.  440;  Macon,  etc.,  R.  Co.  v. 
Johnson,  38  Ga.  409,  431;  Mayor, 
etc.,  V.  Dodd.  58  Ga.  238;  C^^orgia 
R.  Co.  V.  Thomas,  68  Ga.  744; 
Augusta,  etc.,  R.  Co.  v.  Killian, 
79  Ga.  236;    4  S.   E.   164;   Anieri- 


cus.  etc.,  R.  Co.  V.  Luckie,  87  Ga. 
7;  13  S.  E.  105;  Central  R.  Co. 
V.  Attaway,  90  Ga.  65;  16  S.  E. 
R«p.  956 ;  Brunswick,  etc.,  R.  Co. 
V.  Gibson,  97  Ga.  497;  25  S.  E. 
Rep.  484:  Central  R.  Co.  v.  Atta- 
way, 90  Ga.  661;  16  S.  E.  958; 
Coiner  v.  Barfield,  102  Ga.  489; 
31  S.  E.  Rep.  90;  Georgia,  etc., 
R.  Co.  V.  Nilus,  83  Ga.  70;  9 
S.  E.  Rep.  1049;  Macon,  etc.,  R. 
Co.  V.  Holmes,  103  Ga.  658;  30 
S.  E.  Rep.  565 :  Jenkins  v.  Cen- 
tral R.  Co.  89  Ga.  756;  15  S.  E. 
Rep.  655;  Atlanta,  etc.,  R.  Co.  v. 
Loftin.  86  Ga.  43;  12  S.  E.  Rep. 
186;  Western,  etc.,  R.  Co.  v. 
PJoomingdale,  74  Ga.  604;  Ix>vier 
V.  Central,  etc.,  R.  Co.  71  Ga. 
222;  Higgins  v.  Cherokee  R.  Co. 
73  Ga.  149;  Tift  v.  Jones.  78  Ga. 
700;  3  S.  E.  Rep.  399;  Richmond, 
etc..  R.  Co.  V.  Howard.  70  Ga.  44; 
3  S.  E.  Rep.  426:  Comer  v.  Shaw, 
98  Ga.  545;  25  S.  E.  Rep.  733; 
Briscoe  v.  Southern  Ry.  Co.  103 
Ga.  224;   28  S.  E.  Rep.  638;   Cen- 
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him  to  show   that   fact.^^     The   duty    to   use   ordinary   care 
does  not  arise  until   the  negligence  of  the  defendant  is  ex- 


tral  %.  Co.  V.  Dorsey,  100  Ca. 
826;  32  S.  E.  Rep.  873;  Hopkins 
V.  Southern  Ry.  Co.  110  Ga.  167; 
35  S.  E.  Rep.  170;  Western,  etc., 
R.  Co.  V.   Bradford,   113  Ga.  276; 

38  S.  E.  Rep.  823;  Georgia  Cot- 
ton Oil  Co.  V.  Jackson,  112  Ga. 
620;  37  S.  E.  Rep.  873;  Western, 
etc.,  R.  Co.  V.  Ferguson,  113  Ga. 
708;  39  S.  E.  Rep.  306;  Porter 
V.  Ocean  S.  S.  Co.   113  Ga.   1007; 

39  S.  E.  Rep.  470;  Louisville,  etc., 
R.  Co.  V.  Thompson,  113  Ga.  983; 
39  S.  E.  Rep.  483;  Western,  etc., 
R.  Co.  V.  Herndon,   114   Ga.   168; 

39  S.  E.  Rep.  911;  Roberts  v.  Al- 
bany,   etc.,    R.    Co.    114    Ga.    678; 

40  S.  E.  Rep.  698;  Mansfield  v. 
Ricliardson,  118  Ga.  250;  45  S.  E. 
269;  Savannah,  etc.,  Ry.  Co.  v. 
Hatcher,  118  Ga.  273;  ^45  S.  E. 
Rep.  239;  Central  Ry.  Co.  v.  Mc- 
Kinney,  118  Ga.  535;  45  S.  E. 
Rep.  430;  AVilkins  v.  Grant,  118 
Ga.  522:  45  S.  E.  Rep.  415; 
Wrightsville,  etc.,  R.  Co.  v.  Latti- 
more,  118  Ga.  581;  45  S.  E.  453; 
Ludd  V.  Wilkins,  118  Ga.  525;  45 
S.  E.  Rep.  429;  Edwards  v.  Cen- 
tral, etc.,  R.  Co.  118  Ga.  678;  45 
S.  E.  Rep.  462;  Southern  Ry.  Co. 
V.  Gore,  128  Ga.  627;  58  S.  E. 
Rep.  180;  Central  Ry.  v.  McClif- 
ford,  120  Ga.  90;  47  S.  E.  Rep. 
590;  Little  v.  Southern  Rv.  Co. 
120  Ga.  347:  47  S.  E.  Rep.  953; 
Griffith  V.  Tvexington,  etc.,  Ry.  Co. 
124  Ga.  553;  53  S.  E.  Rep.  97; 
Moore  v.  C.  L.  King  Mfg.  Co.  124 
Ga.  576;  53  S.  E.  Rep.  107;  Col- 
lins V.  Southern  Ry.  Co.  124  Ga. 
853;  53  S.  E.  Rep.  388;  Central 
Ry.  Co.  V.  Harper,  124  Ga.  836; 
53   S.   B.  Rep.   391;   Southern  Ry. 


Co.  V.  Brown,  126  Ga.  1 :  54  S.  E. 
Rep.  911;  Cawood  v.  Chattahoo- 
chee, 126  Ga.  159;  54  S.  E.  Rep. 
944;  Wrightsville,  etc.,  R.  Co.  v. 
Gornto,  129  Ga.  204;  58  S.  E. 
769;  City  of  Americus  v.  John- 
son, 2  Ga.  App.  378;  58  S.  E. 
Rep.  518;  Southern  Ry.  Co.  v. 
Gladner  (Ga.  App.),  58  S.  E. 
Rep.  249;  Vinson  v.  Willingham 
Cotton  Mills,  2  Ga.  App.  53;  58 
S.  E.  Rep.  413;  Southern  Ry.  Co. 
v.  Rowe,  2  Ga.  App.  557 ;  59  S.  E. 
Rep.  462;  Rollestone  v.  T.  Gassier 
&  Co.,  3  Ga.  App.  161;  59  S.  E. 
Rep.  442;  Central  Georgia  Ry. 
Co.  V.  Clay,  3  Ga.  App.  286;  59 
S.  E.  Rep.  843;  Southern  Ry.  Co. 
V.  Monchett,  3  Ga.  App.  266;  59 
S.  E.  Rep.  710;  Sanders  v.  Cen- 
tral Ry.  Co.  123  Ga.  763;  50  S. 
E.  Rep.  728. 

=*Denol  v.  Central  Ry.  Co.  119 
Ga.  246 ;  46  S.  E.  Rep.  107 ;  Eagle, 
etc..  Mills  V.  Herron,  119  Ga. 
389;  46  S.  E.  Rep.  405:  Macon, 
etc.,  Ry.  Co.  v.  ]MeT^ndon,  119  Ga. 
297;  46  S.  E.  Rep.  106;  Russell 
v.  Central  Ry.  119  Ga.  705;  46 
S.  E.  Rep.  858;  Columbus  R.  Co. 
v.  Dorsey,  119  Ga.  363;  46  S.  E. 
Rep.  635;  Simmons  v.  Seaboard, 
etc.,  R.  Co.  120  Ga.  225;  47  S.  E. 
Rep.  570;  Christian  v.  Macon,  etc., 
Co.  120  Ga.  314:  47  S.  E.  Rep. 
23;  Southern  Ry.  Co.  v.  Bandy, 
120  Ga.  463;  47  S.  E.  Rep.  923; 
Banks  v.  J.  S.  Schofield  Sons'  Co. 
126  Ga.  667;  55  S.  E.  Rep.  39; 
Atlanta,  etc..  R.  Co.  v.  O'Xeil.  127 
Ga.  685;  56  S.  E.  Rep.  986;  Tur- 
ley  V.  Atlanta,  etc.,  R.  Co.  127  Ga. 
594;  56  S.  E.  Rep.  748;  Roque- 
more   v.   Albany,   etc.,   R.    Co.    127 
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isting  or  is  apparent,  or  circumstances  are  such  that  an 
ordinarily  prudent  person  would  have  reason  to  apprehend 
its  existence.^'^  And  in  case  of  negligence  on  the  part  of 
both  parties,  the  plaintiff  may  still  recover  if  the  defend- 
ant's was  great.^''  If  the  defendant  has  been  grossly  negligent, 
the  statute  does  not  apply.*'  If  both  parties  had  equal  oppor- 
tunity to  avoid  the  injury,  no  question  of  apportionment  of 


Ga.  330;  56  S.  E.  Rep.  424;  Moore 
V.  Dublin  Cotton  Mills,  127  Ga. 
609;  5G  S.  E.  Rep.  839;  Southern 
Ry.  Co.  V.  Dean  (Ga.),  57  S.  E. 
Rep.  702;  Brown  Store  Co.  v. 
Chattalioochee,  1  Ga.  App.  G09; 
57  S.  E.  Rep.  1043;  Sanders  v. 
Central  Ry.  Co.  123  Ga.  763;  50 
S.  E.  Rep.  728;  Richmond  R.  Co. 
V.  Mitchell,  92  Ga.  77;  18  S.  E. 
Rep.  290;  Savannah,  etc.,  Co.  v. 
Bell,  124  Ga.  663;  53  S.  E.  Rep. 
109;  City  of  Atlanta  v.  Harper, 
129  Ga.  415;  59  S.  E.  Rep.  230. 

^  Freeman  v.  Nashville,  etc., 
Ry.  Co.  120  Ga.  469;  47  S.  E. 
Rep.  931;  Western,  etc.,  Ry.  Co. 
V.  York,  128  Ga.  687;  58  S.  E. 
Rep.  183. 

The  following  instruction  has 
been  approved  by  the  Georgia 
court.  "If  the  plaintiff,  by  ordi- 
nary care,  could  have  avoided  the 
consequence  to  himself  caused  by 
the  defendant's  negligence  (if  the 
evidence  shows  negligence  on  the 
part  of  the  defendant),  the  plain- 
tiff will  not  be  entitled  to  recover. 
But  if  ttie  plaintiff  did  use  ordi- 
nary care,  and  if  while  in  the  use 
thereof,  by  reason  of  the  defend- 
ant's negligence,  he  sustained  in- 
jury, the  defendant  will  not  1)€ 
relieved,  although  the  plaintiff 
in  Hr)me  way  may  have  coutiib- 
ut<'d     to     tlio     injury     sustained." 


Mayor,  etc.,  v.  Dodd,  58  Ga.  238; 
Macon,  etc.,  R.  Co.  v.  Davis,  18 
Ga.  679. 

^°  Younge  v.  Kenney,  28  Ga.  111. 
In  this  case  it  was  said:  "The  de- 
ceased may  have  been  guilty  of 
some  negligence;  this  does  not  ex- 
cuse the  railroad,  if  they  [the 
jury]  believe  the  officers  were 
greatly  more  at  fault  than  the  de- 
ceased." 

"Although  the  plaintiff  be  some- 
what in  fault,  yet  if  the  defendant 
be  grossly  negligent,  and  thereby 
occasioned  or  did  not  prevent  the 
mischief,  the  action  may  be  main- 
tained." Augusta,  etc.,  R.  Co.  v. 
McElmurry,  24  Ga.  75;  Macon, 
etc.,  Ry.  Co.  v.  Davis,  18  Ga.  679; 
Brannan  v.  May,  17  Ga.  136;  Ma- 
con, etc..  R.  Co.  v.  Winn,  19  Ga. 
440. 

"  Central,  etc.,  R.  Co.  v.  Smith, 
78  Ga.  694;  3  S.  E.  Rep.  397;  Cen- 
tral R.  Co.  V.  Dixon,  42  Ga.  327; 
Southwestern  R.  Co.  v.  Johnson, 
60  Ga.  667;  Atlanta,  etc.,  Ry.  Co. 
V.  Avers,  53  Ga.  12.  It  defeats 
the  action  only  when  it  amounts 
to  a  failure  to  use  ordinary  care. 
Rolleston  v.  T.  Gassier  &  Co.  3 
Ga.  App.  161;  59  S.  E.  Rep.  442; 
Sims  V.  INTacon,  etc.,  Ry.  Co.  28 
Ga.  93.  See  Brown  Store  Co.  v. 
Cliattahoochee  Lumber  Co.  121  Ga. 
809;  49  S.  E.  Rep.  839. 
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damages  arises/-  "For  simply  falling  short  of  extreme  and 
extraordinary  care  and  diligence,  the  defendant  is  not  liable 
even  to  contribute. ' '  ■*•'■ 


"  Stewart  v.  Seaboard  Air  Line 
Ry.  115  Ga.  024;  41  S.  E.  Rep. 
981;  Wrightsville,  etc.,  R.  Co.  v. 
Gornton,  129  Ga.  204;  58  S.  E. 
Rep.  769;  Central  Ry.  Co.  v.  Mc- 
Kinney,  116  Ga.  13;  42  S.  E.  Rep. 
229;  Hobbs  v.  Bowie,  121  Ga.  421; 
49  S.  E.  Rep.  285. 

If  tlie  injury  is  occasioned  by 
the  injured  servant  violating  his 
master's  orders,  he  cannot  recover. 
Binion  v.  Georgia,  etc.,  R.  Co. 
118  Ga.  282;  45  S.  E.  Rep.  276. 

That  tliere  can  be  no  recovery 
where  the  plaintiff  is  guilty  of 
contributory  negligence,  see  Louis- 
ville, etc.,  R.  Co.  v.  Edmondson, 
128  Ga.  478;  57  S.  E.  Rep.  877; 
Southern  Ry.  Co.  v.  Bar  fie  Id,  115 
Ga.  724;  42  S.  E.  Rep.  95;  Nich- 
ols v.  Tanner,  117  Ga.  489;  43 
S.  E.  Rep.  489;  Georgia,  etc.,  Co. 
v.  Henderson,  117  Ga.  480;  43 
S.  E.  Rep.  698;  Norfolk,  etc.,  Ry. 
Co.  v.  Perrow,  101  Va.  345;  43 
S.  E.  Rep.  614;  Chenoll  v.  Palmer 
Brick  Co,  117  Ga.  100;  43  S.  E. 
Rep.  443 ;  Steinhouser  v.  Savan- 
nah, etc.,  R.  Co,  118  Ga.  195;  44 
S.  E.  Rep.  800;  McDonnell  v. 
Central  R.  Co.  118  Ga.  195;  44 
S,  E.  Rep.  800;  McDonnell  v.  Cen- 
tral R,  Co.  118  Ga,  86;  44  S.  E. 
Rep.  840;  Augusta,  etc.,  R.  Co.  v. 
Snider,  118  Ga,  146;  44  S.  E, 
1005 ;  Randolph  v.  Brunswick,  etc., 
Ry.  Co.  120  Ga.  969;  48  S.  E.  Rep. 
396;  Macon,  etc.,  Ry.  Co.  v.  An- 
derson, 121  Ga.  666;  49  S.  E.  Rep. 
791;  Macon,  etc..  Ry.  Co.  v. 
Barnes,  121  Ga.  443;  49  S.  E. 
Rep.  282 :  Central  Ry.  Co.  v.  Price. 
121  Ga.  051;    49   S,"  E.   Rep,   683; 


Atlanta,  etc.,   Ry.   Co.   v.    Weaver, 

121  Ga.  400;  49  S.  E.  Rep.  291; 
Meeks    v.    Atlanta,    etc.,    Ry.    Co. 

122  Ga.  266;  50  S.  E.  Rep.  99; 
Walker  v.  Georgia,  etc.,  Co.  122 
Ga.  368;  50  S.  E.  Rep.  121;  Tuck- 
er v.  Central  Ry.  Co.  122  Ga.  387; 
50  S.  E.  Rep.  128;  Southern  Ry, 
Co.  V.  Cunningham,  123  Ga.  90; 
50  S.  E.  Rep.  979;  Nix  v.  South- 
ern Ry.  Co.  (Ga.  App.)  61  S.  E, 
Rep,  292;  Georgia,  etc.,  Ry.  Co.  v. 
Sasser  (Ga.  App.),  61  S.  E.  Rep, 
998. 

^'  Georgia,  etc.,  Co.  v.  Neely,  56 
Ga.  540. 

In  Tennessee  comparative  negli- 
gence is  not  the  accepted  rule,  the 
courts  holding  that  when  the  plain- 
tiff's own  negligence  is  the  proxi- 
mate cause  of  his  injury  he  cannot 
recover.  But  if  his  negligenc  be 
slight,  or  if  he  has  not  exercised  a 
superior  degree  of  care  or  dili- 
gence, he  may  recover,  his  conduct 
being  considered  in  mitiration  of 
his  damages.  '"The  principal  dif- 
ference between  our  rule  and  the 
English  rule,  as  modified  by  the 
more  recent  decisions,  is  in  allow- 
ing the  damages  to  be  mitigated 
by  the  conduct  of  the  injured 
party."  Railroad  Co.  v.  Fain,  12 
Lea,  35;  Jackson  v.  Nashville,  etc, 
R,  Co.  13  Lea,  491;  49  Am,  Rep. 
663 ;  Nashville,  etc.,  R,  Co,  v,  Whe- 
Icss,  10  Lea,  741;  43  Am.  Rep. 
317;  Whirley  v.  Whiteman,  1 
Head,  610;  Duch  v.  Fitzhugh,  2 
Lea,  307:  Hill  v.  Nashville,  etc., 
R.  Co.  9  Heisk.  823;  Nashville, 
etc.,  R.  Co.  V.  Carroll.  6  Heisk. 
347;  Smith  v.  Nashville,  etc.,  R. 
Co,  6  Heisk.  174, 
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§  44.  Comparative  negligence  in  Illinois. — In  Illinois, 
after  a  long  review  of  many  eases  in  that  state,  as  well  as  in 
other  states  and  in  England,  in  1858,  Justice  Breese,  as  a 
deduction  of  the  cases,  lays  do\ATi  this  rule:  "It  will  be 
seen,  from  these  cases,  that  the  question  of  liability  does 
not  depend  absolutely  on  the  absence  cf  all  negligence  on  the 
part  of  the  plaintiff,  but  upon  the  relative  degree  of  care 
or  vrant  of  care,  as  manifested  by  both  parties,  for  all  care 
or  negligence  is  at  best  but  relative,  the  absence  of  the  high- 
est possible  degree  of  care  showing  the  presence  of  some  negli- 
gence, slight  as  it  may  be.  The  true  doctrine,  therefore,  we 
think  is,  that  in  proportion  to  the  negligence  of  the  defend- 
ant, should  be  measured  the  degree  of  care  required  of  the 
plaintiff;  that  is  to  say,  the  more  gross  the  negligence  mani- 
fested by  the  defendant,  the  less  degree  of  care  will  be  re- 
quired of  the  plaintiff  to  enable  him  to  recover.  Although 
these  cases  do  not  distinctly  avow  this  doctrine  in  terms, 
there  is  a  vein  of  it  perceptible,  running  through  very  many 
of  them.  as.  where  there  are  faults  on  both  sides,  the  plaintiff 
shall  recover,  his  fault  being  measured  Ijy  the  defendant's 
negligence,  the  plaintiff  need  not  be  wholly  without  fault,  as 
in  Raisin  v.  Mitchell  **  and  Lynch  v.  Xurdin.*''  We  say,  then, 
that  in  this,  as  in  all  like  cases,  the  degrees  of  negligence 
must  be  measured  and  considered,  and  whenever  it  shall 
appear  that  the  plaintiff's  negligence  is  comparatively  slight, 


The  rule  of  comparative  negli-  W.  Rep.  980:  26  Ky.  L.  Rep.  951; 
gence  does  not  prevail  in  Ken-  GS  L.  R.  A.  183. 
tucky,  as  some  suppose.  Louis-  In  Florida,  in  an  action  against 
ville,  etc.,  R.  Co.  v.  Filbern,  6  a  railroad  company,  a  statute  pro- 
Bush,  574;  City  of  Covington  v.  vides  that  "if  the  complainant  and 
Bryant,  7  Bush,  248;  Ixmisville,  tiie  company  are  both  at  fault,  the 
etc.,  R.  Co.  V.  Commonwealth,  80  former  may  recover;  but  the  dam- 
Ky.  143;  44  Am.  Rep.  4fi8;  Lou-  ages  shall  be  increased  or  dimin- 
isville,  etc.,  R.  Co.  v.  Collins,  2  ished  by  the  jury  in  proportion  to 
Duv.  114.  Helm  Bruce.  Esq..  of  tlie  amount  of  default  attril)utable 
Louisville  Bar,  in  Kentucky  Law  to  him."  Laws  l.tiU,  chap.  4071; 
.Tnurnnl  for  April.  1882;  Kentucky  Denoral  .^^tatntes  1006.  §3149. 
Bridges,  etc.,  Co.  v.  Sydor,  82  S.  "  Carr  v.  Payn>    252. 

«  4  Eng.  C.  L.  422. 
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and  that  of  the  dcfeiulant  gross,  he  shall  not  be  deprived  of 
his  action."  ^"  In  a  subsequent  Illinois  case  the  court  put  this 
interpretation  upon  the  doctrine  of  comparative  negligence  as 
it  had  been  adopted  three  years  before:  "We  only  deem  it 
necessary  in  this  case,  to  examine  the  question  whether  the 
husband  of  appellee  was  guilty  of  such  gross  negligence  as 
relieves  the  company  from  liability  for  his  death.  To  au- 
thorize a  recovery,  it  is  not  enough  to  simply  show  that  the 
company  was  guilty  of  negligence,  but  it  should  also  appear 
that  deceased  was  not  also  guilty  of  negligence  in  some  de- 
gree comparable  to  that  of  the  company  inflicting  the  injury. 


**  Galena,  etc.,  R.  Co.  v.  Jacobs 
(1858),  20  111.  478. 

In  Raisin's  case  the  court 
summed  up  to  the  jury  as  follows: 
"The  question  is,  whether  the 
plaintiff  has  made  out  a  case  to 
entitle  him  to  damages.  You 
must  be  satisfied  that  the  injury 
was  occasioned  by  tlie  want  of 
care,  or  the  improper  conduct  of 
the  defendant,  and  was  not  im- 
putable in  any  degree  to  any  want 
of  care  or  any  improper  conduct 
on  the  part  of  the  plaintiff."  The 
jury  gave  the  plaintiff'  a  verdict 
for  two  hundred  and  fifty  pounds. 
Chief  Justice  Tindall  then  asked 
the  jury  how  they  had  made  up 
their  verdict;  and  the  foreman  an- 
swered that  there  were  faults  on 
both  sides.  "Then,"  asked  the 
Chief  Justice,  "you  have  consid- 
ered th.e  whole  matter?"  The  fore- 
man answered  that  they  had. 

Thereupon  counsel  for  the  de- 
fendant submitted  to  the  court 
that  the  fact  which  the  foreman 
had  stated  entitled  the  defendant 
to  the  verdict;  but  he  was  met  by 
the  statement  of  the  Chief  Jus- 
tice: "i\o,  there  may  be  faults  to 
a  certain  extent."  In  a  note  the 
reporter   of   the   case    says:    "The 


verdict  in  this  case,  as  well  as  the 
opinion  of  the  Chief  Justice,  seem 
to  be  quite  correct,  and  sustain- 
able in  point  of  law,  according  to 
the  most  modern  authorities." 

In  LjTicli  V.  Xurdin  the  evi- 
dence showed  that  the  defendant 
left  his  cart  and  horse  unattended 
in  a  thronged  thoroughfare,  and 
the  i)Iaintin',  a  child  of  seven 
years,  got  upon  the  cart  in  play. 
Another  child  incautiously  led  the 
horse  on,  and  the  plaintiff  was 
tiiereby  thrown  down  and  hurt. 
Chief  Justice  Denman  held  that 
the  plaintiff  was  liable  in  an  ac- 
tion on  the  case,  though  the 
child  was  a  trespasser  and  con- 
tributed to  the  injury  by  his  own 
act;  that  tliough  he  was  a  co-op- 
erating cause  of  his  own  misfor- 
tune by  doing  an  unlawful  act,  he 
was  not  deprived  of  his  remedy; 
and  that  it  was  properly  left  to 
the  jury  whether  the  defendant's 
conduct  was  negligent  and  the  in- 
jury caused  by  his  negligence. 

Chief  Justice  Denman,  in  com- 
menting upon  the  case,  concludes 
by  saying:  "His  [the  child's]  mis- 
condxict  bears  no  pro|>ortion  to 
tliat  of  the  defendant,  which  pro- 
duced it." 
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Each  party  is  bound,  whilst  pursuing  their  legal  business,  to 
exercise  a  due  regard  for  the  rights  of  others.  And  when 
each  is  equally  at  fault,  and  both  parties  negligent,  the  in- 
jured party  has  no  right  to  recover  for  an  injury  he  has  thus 
contributed  to  produce.  Each  party  must  employ  all  reason- 
able means  to  foresee  and  prevent  injury.  Whether  the  party 
receiving  the  injury  has  acted  with  even  a  slight  degree  of 
negligence  contributing  to  produce  the  injury,  to  recover 
he  must  show  that  the  other  party  has  been  guilty  of  gross 
negligence.  AYhilst  the  party  upon  whom  the  injury  is  in- 
flicted must  use  all  reasonable  care,  he  is  not  held  to  the 
highest  degree  of  precaution  of  which  the  human  mind  is 
capable.  Nor  to  recover,  need  he  be  wholly  free  from  negli- 
gence, if  the  other  party  has  been  culpable."*^ 

§45.  Negligence  a  relative  term.— "In  applying  the 
measure  of  slight  and  gross  negligence  to  the  acts  of 
the  respective  parties  charged  to  have  been  negligent," 
said.  Justice  Scholfield  of  the  Supreme  Court  of  Illi- 
nois, "it  is,  of  course,  always  to  be  held  in  remembrance 
that  the  term  'negligence'  is,  itself,  relative,  'and  its  appli- 
cation depends  on  the  situation  of  the  parties,  and  the  degree 
of  care  and  diligence  which  the  circumstances  reasonably  im- 
pose. '  ^^  The  question,  therefore,  in  the  present  instance, 
related  to  the  measure  of  care,  under  the  circumstances  shown 
by  the  evidence  to  have  existed,  imposed  upon  the  respective 
parties.''"     Whether,  therefore,  the  plaintitf's  intestate  failed 

*'  Chicago,  etc.,  R.  Co.  v.  Dewey  was  killed.  A  recovery  was  de- 
(1861),  26  111.  255.  This  was  a  nied,  because  the  facts  showed  he 
case  where  the  deceased  attempted  was  guilty  of  gross  negligence  and 
to  pass  between  two  sections  of  a  the  defendant  was  not  guilty  of 
freight  train,  in  the  night  time,  in  any  negligence  for  its  engineer 
order  to  reach  an  approaching  had  a  riglit  to  presume  no  one 
passenger  train  he  desired  to  would  att<>nipt  to  pass  between  the 
board,  and  was  caught  between  two  freight  train  sections, 
the  bumpers  of  two  freight  cars  **  Citing  Cooley  on  Torts,  630. 
of  the  two  sections  of  the  freight  *"  Chicago,  etc.,  R.  Co.  v.  John- 
train    backing    up    together,    and  son,  103  111.  512. 
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to  exercise  ordinary  care,  is  to  be  determined — and  there  can 
be  no  presumption  under  these  circumstances  otherwise — 
with  reference  to  his  rights,  duties  and  obligations,  and  the 
rights,  duties  and  obligations  of  the  defendant,  under  the 
peculiar  circumstances  here  in  evidence.  Being  thus  deter- 
mined that  he  has  failed  to  exercise  ordinary  care,  the  legal 
conclusion  is,  he  is  guilty  of  negligence."  ^^ 

§46.  Illinois  rule  extended.— The  rule  of  comparative 
negligence  as  first  announced  in  Illinois,  namely,  "that  there 
must  be  negligence  on  the  part  of  the  defendant,  and  no 
want  of  ordinary  care  on  the  part  of  the  plaintiff,  and  where 
there  has  been  negligence  in  both  parties,  still  the  plaintiff 
may  recover,  where  his  negligence  is  slight,  and  that  of  the 
defendant  is  gross,  in  comparison  with  that  of  the  plaintiff," 
was  at  a  later  period  "extended  to  include  cases  where  the 
negligence  of  the  plaintiff  had  contributed  in  some  degree  to 
the  injury  complained  of."  This  Avas  "upon  the  principle 
that,  although  a  party  may  have  himself  been  guilty  of  negli- 
gence, it  does  not  authorize  another  to  recklessly  and  wan- 
tonly destroy  his  property  or  commit  a  personal  injury. ' '  ^^ 

§47. — Ordinary  care  wanting — Plaintiff's  negligence 
slight.— The  fact  that  the  negligence  of  the  plaintiff  was 
slight  did  not  enable  him  to  recover,  if  he  had  not  observed 
ordinary  care  to  avoid  the  injury  and  an  instruction  which 
omitted  the  statement  that  the  plaintiff  must  have  used  ordi- 
nary care  was  held  erroneous.  ' '  The  fact  that  tlie  defendant 
may  have  been  guilty  of  gross  negligence  does  not  authorize  a 
recovery.  A  duty  rests  on  the  injured  party  to  exercise  ordi- 
nary care,  and,  unless  that  duty  has  been  observed,  a  recovery 
cannot  be  had.  In  other  words,  ordinary  care  is  an  essential 
element  on  the  part  of  the  injured  party  to  authorize  a  re- 

'■"Cliicago,  etc.,  R.   Co.  v.   John-  R.    Co.    v.    Gretzner,    46    111.    75; 

son.  103  111.  512.  Knokford.   etc.,   R.   Co.   v.   Coultas, 

"Chicago,    etc.,    R.    Co.    v.    \nn  07  111.  398. 
Patten,  64  111.  510;    Chicago,  etc., 
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covery.  But  that  element  was  omitted  from  the  instruction 
[given]  ;  and  the  jury  was,  in  substance,  told  that  the  plain- 
tiff, although  guilty  of  some  negligence,  might  recover,  if  the 
negligence  of  the  defendant  was  gross,  and  the  negligence  of 
the  plaintiff  was  slight,  in  comparison  with  the  negligence  of 
the  defendant.  "We  do  not  regard  this  as  a  correct  jjroposi- 
tion  of  law,  or  as  a  correct  enunciation  of  the  doctrine  of 
comparative  negligence.  The  plaintiff  may  have  failed  to 
exercise  ordinary  care  when  his  acts  and  conduct  are  con- 
sidered in  the  light  of  all  the  evidence,  and  yet,  under  the 
terms  of  this  instruction,  he  might  recover  if  his  negligence 
Avas  only  slight  when  compared  alone  with  that  of  defendant. 
In  considering  the  doctrine  of  comparative  negligence,  ex- 
pressions may  be  found  in  several  cases  which  might  sustain 
the  instruction,  where  it  has  been  said,  in  a  general  way,  that 
an  injured  party,  guilty  of  slight  negligence,  may  recover, 
where  the  negligence  of  the  defendant  was  gross,  and  the 
negligence  of  the  plaintiff  slight,  in  comparison  with  the  negli- 
gence of  the  defendant  but  it  has  always  been  under- 
stood, and  the  declaration  has  always  been  made  with  the 
understanding  that  in  no  case  can  a  recovery  be  had  un- 
less the  person  injured  has  exercised  ordinary  care  for  his 
safety.  "^2 

""Willard   v.    Swanson,    12G    111.  negligence,  as  charged  in  the  dec- 

381;    IS  X.   E.   548;    affirming    12  laration.  and  that  said  negligence, 

Bradw.      (111.)      631;      Fisher     v.  if  any.  of   said   defendant,   caused 

Cook,  125  111.  280:   17  N.  E.  7G3.  said   injury   to    the   plaintiff,   and 

This  instruction  was  held  to  be  that    said    negligence,    if    any,    of 

correct:   "If  the  jury  believe  '^rom  the  defendant  was  gross,  and  the 

the  evidence  that  the  plaintiff  was  negligence  of  the  said  plaintiff,  or 

injured    as   charged    in   the   decla-  the    person     driving    said     buggy, 

ration,  and  that  he  or  the  person  was    slfgfit  when  compared   there- 

who    was    driving    the    buggy    in  with,  then  the  jury  are  instructed 

which  he  sat  was  guilty   of   some  that  such  slight  negligence  on  the 

negligence    which    contributed    to  part  of  the  plairtiff,  or  the  person 

said   injury,   but   that    said  negli-  driving    said   buggy,    if    you    find 

pence   of   the    plaintiff   or   of   said  from   the   evidence    it   was   slight, 

person  drivin<r  the  buggy,  if  any.  will  not  prevent  the  plaintiff  from 

was    slight,   and    that   the   defend-  recovering   in    this   case."     In   an- 

ant,  by  his  servant,  was  guilty  of  other     instruction     the     sentence, 
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§  48.  Want  of  ordinary  care  defeats  a  recovery. — The 
Avaut  of  ordinary  care  on  the  part  of  the  plaintiff  couhl 
not  be  construed  as  "slight  negligence"  on  his  part.  Speak- 
ing of  erroneous  instructions  on  this  point  that  had  been 
given,  Justice  Scholfield  of  Illinois,  in  a  case  in  the  Su- 
preme Court  of  that  state,  said:  "The  utmost  degree  of 
negligence  merely — and  it  is  of  this  only  and  not  of  tres- 
pass or  other  wrongs  that  the  instructions  speak — of  which 
the  defendant  can  be  guilty,  is  gross  negligence.  The  plain- 
tiff's negligence,  then,  by  the  very  terms  employed,  is  ordi- 
nary, and  that  of  the  defendant  gross,  in  comparison  with 
each  other.  The  language  employed,  in  effect,  says,  although, 
as  to  this  particular  act,  the  plaintiff's  intestate  was  guilty  of 
ordinary  negligence,  and  the  defendant  guilty  of  gross  negli- 
gence, still,  if  the  jury  believe  the  plaintiff's  intestate's 
negligence  was  slight — that  is,  that  it  was  not  what  the  very 
terms  employed  admit  it  to  have  been — and  that  of  the  de- 
fendant gross,  in  comparison  with  each  other,  they  will  find 
the  defendant  guilty.  Surely  it  needs  no  demonstration  that 
if,  as  to  a  particular  act,  the  negligence  of  the  plaintiff  was 
ordinarv  and  that  of  the  defendant  gross,  their  relation  is 


"If    the    jury    find    from    the    evi  Fetsam,    12.3    111.    51S;     15    N.    E. 

dence    that    neither    the    plaintiff  1G9;   Chicago,  etc.,  E.  Co.  v.  John- 

nor    the    person   who   was    driving  son,    116   111.    206;    4    X.    E.    381; 

the   buggy    in    which    he    sat    was  Chicago,   etc.,   R.   Co.   v.   Ryan,   70 

guilty    of    any    negligence    which  Til.  211;   S.  C.  60  111.  172. 

contributed   to   said   injury,"    was  An  instruction  to  the  jury  tliat 

sufficient  to  cover  the  charge  that  if  they  "believe  from  the  evidence 

plaintiff   must   have   exercised   or-  that  the  plaintiff  was  wholly  with- 

dinary   care   to   avoid   the   injury.  out  negligence,  yet,  if  you  further 

Chrisfin  v.  Erwin,  125  111.  619;   17  believe  from  the  evidence  that  the 

N.   E.   707.  defendant  was  guilty  of  gross  neg- 

An    instruction   on   comparative  ligence,    while    the    plaintiff    Avas 

negligence  which  omitted  to  state  guilty    of    slight    negligence,    then 

that     the      plaintiff     must     have  such    slight    negligence    will    not 

been   in   the   exercise   of   due  care  prevent    a    recovery,"     was    erro- 

when  injured  to  avoid  the   injury  neons,  because  it  assumes  that  the 

was    deemed    not    erroneous    if    in  plaintiff   exercised    ordinary    care, 

another  instruction  that  charge  is  Toledo,  etc.,   R.   Co.   v.    Cline,    135 

given.      Chicago,    etc.,    R.    Co.    v.  111.  41 ;  25  N.  E.  846. 
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not  changed  by  conparing  them  with  each  other.  The  same 
evidence  that  determines  the  one  is  gross  and  the  other  ordi- 
nary, fixes  their  relative  degrees  with  reference  to  each 
other.  "^^ 


=^  Chicago,  etc.,   R.   Co.  v.  John- 
son,  103  111.   512. 

"It  seems  to  be  thought  what  is 
said  in   Stratton  v.  Central   City 
Horse  Ry.  Co.  95  111.  25,  in  criti- 
cising   certain    instructions    there 
given,    sustains    the    ruling    below 
in    regard    to    these    instructions. 
This    is    a    misapprehension.      In 
those    instructions   it   was    said   a 
failure   to   exercise    ordinary   care 
was  gross   negligence,   and   in  one 
it  was  said  no  action  would  lie  if 
the  plaintiff  failed  to  exercise  or- 
dinary care,  unless   the   defendant 
inflicted  the  injury.     We  have  be- 
fore herein   shown  both  these   po- 
sitions to  be  inaccurate.     The  fail- 
ure   to    exercise   ordinary   care    is 
only   ordinary  negligence,   and   al- 
though  a    plaintiff  might  not  ex- 
ercise ordinary   care,   yet   the    de- 
fendant would  be  liable  for  injur- 
ing him  if  his  act  causing  injury 
Avaa  so  willfully  and  Avantonly  reck- 
less as  to  auth.orize  the  presump- 
tion of  an  intention  to  injure  gen- 
erally,  notwithstanding    he   miglit 
have  had   no   special    intention   to 
injure     the     plaintiff."       Chicago, 
etc.,    R.    Co.    V.   Johnson,    103    111. 
512. 

"It  must  be  conceded  that  the 
doctrine  of  comparative  negli- 
gence has  no  place  in  a  case  where 
the  plaintiff  has  failed  to  exercise 
ordinary  care."  "The  failure  to 
exercise  ordinary  care  is  more 
than  slight  negligence."  Toledo, 
etc.,  E.  Co.  V.  Cline,  31  111.  App. 
583. 

There  nui'^t  have  b,eon  "no  want 


of  ordinary  care  on  the  part  of 
the  plaintiff."  Chicago,  etc.,  R. 
Co.  V.  C4retzner,  46  111.  74;  Illinois, 
etc.,  R.  V.  Simmons,  38  111.  242; 
Western  U.  T.  Co.  v,  Quinn,  56 
111.  319;  Centralia  v.  Krouse,  64 
111.  19;  Chicago,  etc.,  R.  Co.  v. 
Gregory,  58  111.  272 ;  Chicago,  etc., 
Ry.  Co'.  V.  Bentz,  38  111.  App.  485 ; 
Illinois,  etc.,  R.  Co.  v.  Green,  81 
111.  19;  Quincy  v.  Barker,  81  111. 
300;  Toledo,  etc.,  R.  Co.  v.  Cline, 
135  111.  41;   25  N.  E.  Rep.  846. 

Plaintiff  had  the  bvirden  to 
show  that  the  defendant  was  neg- 
ligent and  that  he  himself  used 
due  care.  Chicago,  etc.,  R.  Co.  v. 
Ilazzard,  26  111.  373 ;  Chicago,  etc., 
R.  Co.  V.  Dewey.  26  111.  255;  Chi- 
cago, etc.,  R.  Co.  V.  Gretzner,  46 
111.  74;  Chicago,  etc.,  R.  Co.  v. 
Simmons,  38  111.  242;  Illinois,  etc., 
R.  Co.  V.  Slatton,  54  111.  133;  Ohio, 
etc.,  R.  Co.  V.  Shonefelt,  47  111. 
497;  Chicago,  etc.,  R.  Co.  v.  Cass, 
73  111.  394;  Kepperlv  v.  Ramsden, 
83  111.  354. 

If  it  was  not  shown  that  the 
plaintiff  did  not  use  ordinary  care, 
or  if  it  was  shown  that  he  did  not, 
then  the  rule  of  comparative  neg- 
ligence had  no  place  in  the  case. 
Garfield  Mfg.  Co.  v.  McLean,  18 
111.  App.  4^7;  Chicago,  etc.,  R. 
Co.  V.  Thorson,  11  111.  A])j).  631; 
Chicago,  etc.,  R.  Co.  v.  Rogers,  17 
Til.  App.  638;  Chicago,  etc.,  R. 
Co.  V.  White,  26  111.  App.  586; 
Chicago,  etc.,  R.  Co.  v.  Flint,  22 
111.  App.  5i)2;  Chicago,  etc.,  R.  Co. 
V.  Dougherty,  12  111.  App.  181; 
Union,    etc.,   Co.   v.   Kollaher.    12 
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§  49.  Failure  to  exercise  ordinary  care  more  than  slight 
negligence. — "The  word  'diligence,'  as  used  in  the  defini- 
tions of  the  degrees  of  negligence  to  which  we  have  referred," 
said  Justice  Scholfield  of  Illinois,  "is  synonymous  with 
'care.'  This  is  shown  by  the  text  in  Story  immediately  fol- 
lowing the  definitions  quoted.^'*  It  is  there  said:  'For  he 
who  is  onh^  less  diligent  than  verj'  careful  men,  cannot  be 
said  to  be  more  than  slightly  inattentive ;  he  who  omits  ordi- 
nary care,  is  a  little  more  negligent  than  men  ordinarily  are ; 
and  he  who  omits  even  slight  diligence,  falls  in  the  lowest  de- 
gree of  prudence,  and  is  deemed  grossly  negligent.'  It  can 
not,  then,  be  legally  true,  that  where  the  plaintiff  fails  to 
exercise  ordinary  care,  and  the  defendant  is  guilty  of  negli- 
gence only,  the  plaintiff's  negligence  is  slight  and  that  of  the 
defendant   gross  in  comparison  with  each  other. ' '  ^^ 

§  50.  Ordinary  and  slight  negligence  in  their  popular 
sense.— "Giving  the  words  their  popular  sense,  it  would 
rather  seem  that  ordinary  negligence  would  be  such  negli- 
gence as  men  of  common  prudence  indulge  in,  which  betokens 
only  the  exercise  of  ordinary  care;  and  not  the  want  of  ordi- 
nary care,  as  is  suggested.     This,  v/here  the  law  requires  only 

111.  App.  400;  Wabash,  etc.,  R.  Co.  that    was    stronger    tlian    the    law 

V.  Moran,  13  111.  App.  72 ;   Union,  justified,  being  an  ignoring  of  the 

etc.,  Co.  V.  Monaghan,  13  111.  App.  doctrine  of  comparative  negligence. 

148;   Toledo,  etc.,  R.  Co.  v.  Cline,  Ohio,  etc.,  R.  Co.  v.  Porter,  92  111, 

135  111.  41;  25  N.  E.  Rep.  840.  437. 

But   the  plaintiff   did   not  have  '*  "The  definition  of  gross  negli- 

to   exercise  the   highest  degree   of  gence   itself  proves  that  it  is  not 

care.       Chicago,    etc.,    R.     Co.    v.  intended  to  be  the  subject  of  com- 

Payne,  59   111.   534;    Terre   Haute,  parison.     It  is  'the  want  of  slight 

etc.,  R.  Co.  v.  Voelker,  31  111.  App.  diligence.'       Slight    negligence    is 

314.  'the  want   of  great  diligence,'  and 

It  was  error  to  say  to  tlie  jury  intermediate,     then,     is     ordinary 

that    tlie    plaintiff    could    not    re-  negligence,  which  is   defined  to  be 

cover    unless    they    "believe    from  'the  want  of  ordinary  diligence.' " 

the  evidence  that  the  injury  com-  Story  on  Bailments,  Sec.  17. 

plained  of  was  caused  by  the  neg-  ^°  Chicago,  etc.,   R.  Co.   v.  John- 

(igence   of   the   defendant,  and   the  son,    103   111.  512. 
plaintiff    was    without    fault,"    for 
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ordinary  care,  is  not  negligence  at  all,  for  in  law  negligence 
is  always  faulty.  It  is  the  failure  in  some  degree  to  use 
that  care  which  the  law  requires  under  the  circumstances. 
In  a  case  where  the  law  demands  only  the  use  of  ordinary 
care,  and  ordinary  care  is  actually  exercised,  there  is  in  law 
no  negligence  whatever.  In  such  case  it  is  not  true  that  the 
want  of  great  diligence  is  in  law  'slight  negligence.  In  the 
popular  sense  of  the  words,  slight  negligence  is  a  slight  want 
of  the  care  which  the  circumstances  demand.  A  man  ob- 
viously, therefore,  may  in  such  case  fail  slightly  to  use  ordi- 
nary care,  and  in  the  popular  sense  of  the  words  he  would 
be  guilty  of  slight  negligence,  and  only  slight  negligence,  and 
this,  although  he  did  not  do  all  that  ordinary  care  required. 
And  so  of  'gross  negligence.'  Its  popular  meaning  is  a 
very  great  failure  to  use  the  care  which  the  law  requires. 
It  is  not  essential  to  gross  negligence  that  there  shall  be  an 
utter  want  of  care,  or,  in  the  language  of  Story, ^^  'the  want 
of  even  'slight  diligence.'  The  exercise  of  slight  diligence, 
where  the  highest  degree  of  care  is  by  law  required,  may  still 
leave  the  party  guilty  of  gross  negligence — that  is,  guilty  of 
a  very  great  failure  to  exercise  the  highest  care."  ^" 

§51.  Mere  preponderance  of  defendant's  negligence  not 
sufficient — Defendant's  clearly  exceeding  plaintiff's  negli- 
gence.— The  mere  fact  that  the  defendant's  negligence  ex- 
ceeds that  of  the  plaintiff's  wall  not  enable  the  plaintiff  to 
recover.  It  is  only  where  his  negligence  is  slight  as  compared 
with  that  of  the  defendant's.  "But  he  cannot  recover  un- 
less the  negligence  of  the  defendant  clearly  and  largely 
exceeds    his."      "Under    the    instruction    given,^'*    although 

''Story   on  Bailmonts,    Sec.    17,  tima    in   question,   guilty  of  some 

is  referred  to.  slight     no<fli<xonce    either     in     the 

"'  Justice  Dickey,  in  his  dissent-  management  of  his  team,  or  in  his 

ing   opinion,    in    Chicago,    etc.,    R.  oiForts  to  escape  contact  with  the 

Oo.  V.  .lohnson,  103  111.  512.  engine,    still,    if    tliey    further    he- 

""  "Even  though  the  jury  slionld  Hew,   from    t'le  evidence,  that  the 

lM?lieve,    from    the    evidence,    that  negligence     of     tho     railway    eom- 

the  said  Horace  Clark  was,  at  the  pany,    at    said    time,    clearly    ex- 
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there  may  have  been  but  slight  negligence  on  the  part  of  the 
company,  and  some  negligence  on  the  part  of  the  deceased, 
still,  if  tlie  negligence  of  the  company  clearly  exceeded  that 
of  deceased,  although  in  the  smallest  degree,  plaintiff  might 
recover.  Or,  under  a  case  where  there  is  gross  negligence 
on  the  part  of  both  plaintiff  and  defendant,  still,  if  that  of 
the  defendant  was  clearly,  though  in  the  slightest  degree, 
the  greater,  a  recovery  could  be  had  under  such  instruction. 
This  has  not  been  announced  by  this  court  as  the  law,  in 
any  case,  and  to  do  so  would  be  unreasonable,  and  work 
great  injustice  and  wrong.  It  is  not  the  law,  and  hence 
cannot  be  sanctioned  as  such.  *  *  *  We  have  no  doubt 
this  instruction  misled  the  jury  in  their  finding,  and  it  should 
not  have  been  given."  ^® 

§  52.     Gross  and  slight  negligence  distinguished.— In  1882 

the  Supreme  Court  undertook  to  distinguish  "gross"  and 
"slight"  negligence  by  instituting  a  comparison  between 
them.  "In  holding  that  the  plaintiff  may  recover,"  said  that 
court,  "in  an  action  for  negligence,  notwithstanding  he  has 
been  guilty  of  eontributive  negligence,  where  his  negligence 
is  but  slight  and  that  of  the  defendant  gross  in  comparison 

ceeded  any  negligence,  if  such  neg-  train  while  he  was  traveling  upon 
ligence  has  been  proven,  of  said  a  highway  which  crossed  the  de- 
Clark,  and  was  the  immediate  fendant's  railroad  there,  although 
cause  of  his  death,  then  the  jury  the  jury  may  believe,  from  the 
must  find  the  railway  company  evidence,  that  the  deceased  was 
guilty."  himself  guilty  of  some   negligence 

^^  Chicago,  etc.,  R.  Co.  v.  Clark,  which  may  have,   in  some   degree, 

70   111.  270;    Illinois   Cent.   R.   Co.  contributed  to   the  injury,  yet,   if 

V.    Backus,   55    111.    379;    Chicago,  the  jury  further  believe,  from  the 

etc.,  R.  Co.  v.  Gretzner,  46  111.  83;  evidence,    that    the    negligence    of 

Illinois,    etc.,    R.    Co.    v.    Triplett,  the  defendant  was  of  a  higher  de- 

38  111.  485.  gree,    or    so    much    greater    than 

This  instruction  was  held  erro-  that  of  the  deceased  tliat  that  of 

neous:     "The     court     further     in-  the  latter   was  slight   in  compari- 

structs   the  jury  that   if  they   be-  son,    the    plaintiff    is    entitled    to 

lieve.  from  the  evidence,  that  Oil-  recover   in  this   action."    Chicago, 

bert  IT.  Dimick  was  killed  by  the  etc.,  Ry.  Co.  v.  Dimick,  96  111.  42. 
defendant's  locomotive  engine  and 
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with  eacli  other,  it  must,  of  course,  be  understood  the  terms 
'slight  negligence'  and  'gross  negligence'  are  used  in  their 
legal  sense,  as  defined  by  common  law  judges  and  text 
writers,  for  otherwise  the  terms  would  convey  no  idea  of  a 
definite  legal  rule.  As  defined  by  those  judges  and  writers, 
these  terms  express  the  extremes  of  negligence.  Beyond 
gross  and  slight  there  are  no  degrees  of  negligence.  'Gross 
gross, '  '  grosser  gross, '  and  '  grossest  gross, '  and  '  slight  slight, ' 
'slighter  slight,'  and  'slightest  slight.'  are  absurd,  and,  in  a 
legal  sense,  impossible  terms.  What  is  less  than  slight  negli- 
gence the  law  takes  no  cognizance  of  as  a  ground  of  action, 
and  beyond  gross  negligence  the  law,  while  recognizing  there 
may  be  liability  for  a  trespass  because  of  a  particular  in- 
tention to  do  wrong,  or  of  a  degree  of  willful  and  wanton 
recklessness  which  authorizes  the  presumption  of  a  general 
intention  to  do  wrong,  recognizes  no  degree  of  negligence. 
The  definition  of  gross  negligence  itself  proves  that  it  is  not 
intended  to  be  the  subject  of  comparisoii.  It  is,  'the  want  of 
slight  diligence.'  Slight  negligence  is,  'the  want  of  great 
diligence,'  and  intermediate  there  is  ordinary  negligence, 
which  is  defined  to  be  'the  want  of  ordinary  diligence.'  "  ^^ 


**  Chicago,  etc.,  R.  Co.  v.  Jolin-  naturally  be  adopted  bj-  a  jury  in 

son,   103  111.   512,  citing  Story  on  giving    effect    to    an     instruction 

Bailments,    Sec.    17;    Shearman   &  given  by  the  court."'     "Xor   do   I 

Redfield  on   Xegligence    (2d  Ed.).  concur    in    the    dicta    which    say 

Sees.  16,  17;  Cooley  on  Torts,  631,  there   are   and   can  be   no  degrees 

and  Central  ^Military  Tract.  E.  Co.  in    gross    negligence,    and    no    de- 

V.    Rockafellow,    17   111.    541.  gi-ees    in    slight    negligence.      The 

The  opinion  was  delivered  by  adjectives  'slight'  and  'gross'  seem 
Justice  Scholfield;  and  while  Jus-  to  me  to  be  capable  of  compari- 
tice  Dickey  concurred  therein,  lie  son,  as  most  adjectives  are.  I  see 
did  not  concur  in  that  part  above  no  absurdity  in  saying  'gross,' 
quoted,  sayinjj  that  Justice  Story  'more  gross,'  'most  gross,'  or 
in  his  treatise  on  Bailments,  had  'gross,'  'grosser,'  'grossest,'  or 
not  used  the  terms  "gross  negli-  'sliglit,'  'more  slight,'  'slightest.' 
pence"  and  "slight  negligence"  in  In  fact,  in  the  quotation  from 
the  sen?«  or  in  the  meaning  in  Story  [Story  on  Bailments,  Sec. 
which  tliey  had  l>een  used  in  the  17]  he  speaks  of  'infinite  shades 
previous  Illinois  case;  "nor  does  of  care.'  from  the  'slightest'  mo- 
he  give  the  meaning  which  would  nientary  thought  to  the  'most  vig- 
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§  53.  Plaintiff 's  negligence  must  be  compared  with  that 
of  the  defendant. — The  (jiiutations  made  show  that  the 
comparison  to  be  instituted  must  be  the  negligence  of  the 
plaintiff  compared  with  that  of  the  defendant ;  and  not  a 
comparison  of  the  plaintiff's  negligence  with  what  an  ordi- 
narily prudent  and  careful  man  would  have  done  under  the 
particular  circumstances;  nor  can  the  defendant's  conduct  be 
compared  with  what  an  ordinarily  prudent  and  careful  man 
would  have  done  under  like  circumstances.  The  negligence 
of  plaintiff  must  be  compared  with  that  of  the  defendant; 
and  that  is  where  the  name  of  ''Comparative  Negligence" 
has  its  origin.  If  the  plaintiff's  negligence  contributed  to 
the  injury,  then  before  he  can  recover  it  must  appear  that 
his  negligence  was  slight  in  comparison  with  that  of  the 
defendant's,  which  must  be  gross.^^  And  an  instruction  which 


ilant  solicitude.'  In  fact,  tlio  im- 
perfection of  these  definitions  of 
Story  leads  Cooley,  in  his  work 
on  Torts,  p.  630,  to  say  of  this 
classification,  that  it  'only  indi- 
cates that  under  the  special  circum- 
stances great  care  or  caution  was 
required,  or  only  ordinary  care,  or 
only  slight  care,'  and  to.  add,  'if 
the  care  demanded  was  not  exer- 
cised, the  case  is  one  of  negli- 
gence.' The  terms  'sliglit  negli- 
gence' or  'moderate  negligence,' 
or  'gross  negligence,'  do  not  indi- 
cate offenses  of  a  different  nature, 
but  different  degress  in  offenses 
of  the  same  nature.  I  think, 
therefore,  there  may  be  cases  in 
which  it  may  be  legally  true  that 
the  plaintiff  has  failed  in  some 
degree  to  exercise  ordinary  care, 
and  that  in  the  same  case  the  de- 
fendant has  uee  guilty  of  gross 
negligence,  wherein  the  plaintiff's 
negligence  may  be  slight — that  is, 
may  consist  of  a  slight  failure  to 
use    ordinary    care — and    that    of 


the  defendant  gross  in  compari- 
son therewith.  To  my  mind  the 
proposition  that  a  plaintiff's  neg- 
ligence is  slight,  IS  not  compatible 
with  the  proposition  that  he  has 
failed  in  some  degree  to  use  ordi- 
nary  diligence." 

*i  Chicago,  etc.,  R.  Co.  v.  Fiet- 
sam,  12.3  111.  518;  15  N.  E.  Rep. 
109;  Lake  Shore,  etc.,  R.  Co.  v. 
.Johnson,  135  111.  641;  26  N".  E. 
Rep.     510;     Willard    v.    Swanson, 

126  111.  381;  18  N.  E.  Rep.  548; 
Village    of   Jeflerson   v.   Chapman, 

127  111.  438;  20  N.  E.  Rep.  33; 
Jacksonville,  etc.,  R.  Co.  v.  South- 
worth,  135  111.  250;  25  K  E.  Rep. 
1093;  Christian  v.  Erwin,  125  111. 
619;  17  N.  E.  Rep.  707;  Chicago, 
etc.,  R.  Co.  V.  .Johnson,  116  111. 
206;  4  N.  E.  Rep.  381;  Toledo, 
etc,  R.  Co.  V.  Cline,  1,35  111.  41; 
25  N.  E.  Rep.  840;  Chicago,  etc., 
Ry.  Co.  V.  Dunleavy,  129  111.  132; 
22  X.  E.  Rep.  15;  Chicago,  etc., 
R.  Co  V.  Longley,  2  III.  App.  505; 
City  of  Winchester  v.  Case,  5  111. 
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required  the  jury  to  find  whether  the  negligence  of  the  plain- 
tiff was  slight  and  that  of  the  defendant  was  gross,  but  did 
not  require  them  to  compare  the  negligence  of  the  respective 
parties,  and  determine  from  such  comparison  whether  me 
one  is  slight  and  the  other  gross,  was  erroneous."  If  the 
plaintiff  was  guilty  of  gross  negligence,  then  he  could  not 
recover,"^  and  it  was  even  said  that  if  he  were  guilty  of  neg- 
ligence contributing  to  the  injur}',  he  could  not  recover.^* 
If  both  were  equally  negligent,  there  could  be  no  recovery.^^ 
Xor  was  there  any  middle  ground  between  slight  and  gross 
negligence,  the  courts  refusing  to  recognize  any  degrees  of 
negligence.  The  law  of  comparative  negligence  did  not  au- 
thorize the  jury  to  weigh  the  degrees  of  negligence  and  find 
for  the  party  least  in  fault.*'^     Of  the  rule  one  of  the  ap- 


App.  486;  Wabash  Ry.  Co.  v. 
Jones,  5  111.  App.  607:  North 
Chicago,  etc.,  R.  Co.  v.  Mouka,  4 
111.  App.  664;  Illinois  Central  R. 
Co.  V.  Brookshire,  3  111.  App.  225 ; 
Chicago,  etc.,  R.  Co.  v.  Krueger, 
124  111.  457;  17  X.  E.  Rep.  52; 
affirming  23  111.  App.  639;  Chi- 
cago, V.  Stearns,  105  111.  554; 
Chicago,  etc.,  R.  Co.  v.  Fears,  53 
111.  115;  Illinois,  etc.,  R.  Co.  v. 
Slatton,  54  111.   133. 

"-  Chicago,  etc.,  R.  Co.  v.  Dil- 
lon, 17  111.  App.  355;  Moody  v. 
Peterson,  11  111.  App.  180;  Pitts- 
burg, etc.,  Ry.  Co.  v.  Shannon, 
11  111.  App.  222;  Union  Ry.,  etc., 
Co.  V.  Kollaher,  12  111.  App.  400; 
Chicago,  etc.,  R.  Co.  v.  O'Connor, 
13  III.  App.  62. 

«' Chicago,  etc.,  R.  Co.  v.  Lee, 
68   111.   576. 

"  Chicago,  etc.,  R.  Co.  v.  Fears, 
53  Til.  115;  Illinois,  etc.,  R.  Co.  v. 
Shitton,  54  111.  133.  But  this  is 
qualified  in  a  later  case.  Chicago, 
etc.,  R.  Co.  V.  Krueger,  23  111. 
App.  630;  124  III.  457;  17  N.  E. 
Rep.  52. 


•'=  Illinois  Cent.  R.  Co.  v.  Back- 
us, 55  111.  379;  Indianapolis,  etc., 
R.  Co.  V.  Stables,  62  111.  313; 
Chicago,  etc.,  R.  Co.  v.  Murray, 
62  111.  326;  Ohio,  etc,  R.  Co.  v. 
Eaves,  42  111.  288;  Chicago,  etc., 
R.  Co.  V.  Lee,  68  III.  576. 

"If  both  parties  are  equally  in 
fault,  or  nearly  so,  the  rule  is  the 
same."  Chicago,  etc.,  R.  Co.  v. 
Van  Patten,  64  111.  510. 

^"Wabash  Ry.  Co.  v.  Jones,  5 
111.  App.  606;  North  Chicago,  etc., 
Co.  V.  Monka,  4  111.  App.  664; 
Chicago,  etc.,  R.  Co.  v.  Van  Pat- 
ten, 64  111.  510. 

"It  never  was  the  law  in  this 
state  that  the  negligence  of  the 
parties  to  a  controversy  upon  that 
object  would  be  weighed  in  a 
scale,  where,  if  it  inclined  at  all 
in  favor  of  the  plaintiff,  ho  might 
recover  against  the  defendant. 
Nor,  it  is  believed,  lias  such  a  rule 
ever  been  established  by  a  court 
of  recognized  authority,  that  if 
tlie  negligence  of  the  plaintiff  in 
a  case  of  tliis  kind  [a  defective 
town  bridge]   is  a  shade  less  than 


CONTRIBUTOKY    NEGLIGENCE    AND    ASSUMPTION   OF    RISK.      85 

pellate  courts  of  the  state  said:  "The  rule  of  comparative 
negligence  requires  and  has  always  required  much  more 
than  a  mere  preponderance  of  negligence  on  the  part  of  the 
defendant  to  authorize  a  recovery.  When  the  plaintiff  is 
chargcabl  wih  contributory  negligence,  though  slight,  there 
must  be  a  wide  disparity  between  his  negligence  and  that  of 
the  defendant  before  he  can  recover. ' '  "  Gross  negligence  on 
the  part  of  tlie  defendant  did  not  excuse  the  plaintiff  from 
the  use  of  ordinary  care.""*  The  burden  was  on  the  plaintiff 
to  not  only  show  that  the  defendant's  negligent  conduct 
caused  the  injury,  but  he  had  also  the  burden  to  show  that 
he  was  free  from'  negligence  or  else  that  his  own  negligence 
was  slight  in  comparison  with  that  of  the  defendant."'*     In 


that  of  tlie  defendant,  lie  may  be 
allowed  to  recover."  Provident, 
etc.,  V.   Carter,  2  111.  App.  34. 

"The  doctrine  of  comparative 
negligence  is  founded  u])on  a  com- 
parison of  the  negligence  'of  tlie 
plaintiff's  with  that  of  the  defend- 
ant's. This  eletnent  of  compari- 
son is  of  tl.'e  very  essence  of  the 
rule.  It  must  not  only  appear 
that  tlie  negligence  of  -the  plain- 
tiff is  slight  and  that  of  the  de- 
fendant gross,  but  also  that  they 
are  so  when  compared  with  each 
other."  Moody  v.  Peterson,  11 
111.  Ai;p.  180. 

This  instruction  has  been  held 
to  be  correct:  "If  they  find,  from 
the  evidence,  that  tlie  plaintiff 
was  guilty  of  some  negligence,  but 
that  the  defendant  was  guilty  of 
gross  negligence  contributing  to 
such  injury,  and  that  the  plain- 
tiff's negligence  was  slight  as 
compared  with  the  negligence  of 
the  defendant,  still  she  may  be 
entitled  to  recover."  City  of  Chi- 
cago V.  Stearns,  105  111.  554. 

See  generally  on  the  subject  of 
this  section,  Chicago,  etc.,  R.  Co. 


V.  Triplett,  38  111.  4S2;  Illinois, 
etc.,  R.  Co.  V.  Hetlierington,  83 
111.  510;  Chicago,  etc.,  R  Co.  v. 
Lee,  68  III.  57G;  Terre  Haute,  etc., 
R.  Co.  V.  Voelker,  31  111.  App.  314; 
Chicago,  etc.,  R.  Co.  v.  Dewey,  26 
111.  255;  Galena,  etc.,  R.  Co.  v. 
Jacobs,  20  111.  -t78 ;  Chicago,  etc., 
R.  Co.  V.  Hogarth,  38  111.  370. 

The  capacity  of  plaintiff  had  to 
Ije  considered  in  determining  the 
degree  of  his  negligence.  Kerr  v. 
Forque,  54  111.  482. 

"  Parmelee  v.  Farro,  22  111.  467 ; 
Peoria,  etc.,  Ry.  Co.  v.  Miller,  11 
111.  App.  375;  Springfield,  etc.,  Ry. 
Co.  V.  DeCamp,   11   111.  App.  475. 

«^  Toledo,  etc.,  R.  Co.  v.  Cline, 
135  111.  41;  25  N.  e.  Rep.  846; 
Chicago,  fete,  Ry.  Co.  v.  Dun- 
lea  vy,  129  111.  132;  22  X.  E.  Rep. 
15.  " 

'''Chicago,  etc.,  R.  Co.  v.  Haz- 
zard,  26  111.  373;  Chicago,  etc.,  R. 
Co.  V.  Dewey,  26  111.  255:  Chicago, 
etc.,  R.  Co.  V.  Gretzner,  46  111.  74; 
Chicago,  etc.,  R.  Co.  v.  Simmons. 
38  III.  242;  Illinois,  etc.,  R.  Co.  v. 
Slatton,  54  111.  1.33;  Ohio,  etc.,  R. 
Co.  v.  Shonefelt,  47  111.  497 ;  Chi- 
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view  of  these  distinctions  and  requirements,  one  of  the  appel- 
late courts  was  justified  in  its  use  of  the  following  statement 
concerning  negligence  as  administered  in  the  courts  of  Illi- 
nois: "The  doctrine  of  comparative  negligence,  as  applied  to 
cases  where  the  injury  is  n^)t  willful,  seems  to  be  shorn  of 
afU  practical  meaning.  A  plaintiff  can  in  no  case  recover 
unless  he  h€s  used  ordinary  care,  no  matter  how  gross  the 
negligence  of  the  defendant,  while  if  he  used  ordinary  care, 
his  whole  duty  has  been  performed,  and  a  comparison  of 
his  coudu\?t  with  that  of  'the  defendant  as  to  the  question 
of  negligence  would  seem  useless. ' ' "" 

§  54.  Plaintiff's  negligence  compared  v/ith  defendant's. — 
Slight  negligence  on  the  part  of  the  plaintiff,  in  comparison 
with  that  of  the  defendant's,  did*  not  defeat  the  plaintiff  in 
his  cause  of  action.  In  determining  whether  or  not  the  neg- 
ligence of  the  plaintiff  had  been  slight,  that  of  the  defendant 
had  first  to  be  ascertained,  and  then  the  comparison  be  made. 
It  is  readily  seen  that  the  same  negligence  of  the  plaintiff 

cago,  etc.,  R.  Co.  r.  Cass,  73   111.  the  base  of  the  car  vdndow,  and 

394:  Kepperly  v.  Ramsden,  83  111.  slightly      project      outside,      and 

354.  thereby    had    his    arm    broken    in 

'"  Illinois     Central     R.      Co.     v.  passing  a  freight  train  on  an  ad- 

Trowbridge,  31  111.  App.   190.  joining   track,   his   negligence  was 

Referring  to  an  instance  where  held  slight  as  compared  with  that 

the  deceased's  negligence  had  been  of   the    railroad   company    in   per- 

slight  and   that   of   the   defendant  mitting   it     freight  cars   to   stand 

reckless,   the   Supreme   Court  said  so  near  the  track  of  its  passenger 

of    such    deceased's   conduct.    "His  train,    and    he    could    recover    for 

carelessness    may    have    been    in-  his  injuries.     Chicago,  etc.,  R.  Co. 

duced    by    the    presumption    that  v.  Pondrom.  51  111.  333. 
those     persons     [defendant's     em-  Slight   negligence    is   not    slight 

ploj'es]     would    do     their     duty."  want  of  ordinary  care,  but  merely 

Chicago,   etc.,   R.    Co.   v.    Triplett,  want    of   extraordinary    care,   and 

38    111.   482;    Illinois,   etc.,   R.   Co.  did  not  prevent  a  recovery.     Grif- 

V.  Hetherington,  83  111.  510.  fin  v.  Willow.  43  Wis.  509*:  Dreher 

"Gross    negligence    is    the    want  v.   Fitchburg,   22  Wis.  675;   Ward 

of  slight  care."     Chicago,  etc.,  R.  v.    ^lilwaukee,    etc.,    Ry.    Co.    29 

Co.  v.  Johnson,  103  111.  512.  Wis.    144:    Hammond    v.    Mukwa, 

Where  a  passonper  on  a  railroad  40  Wis.  35. 
car   permitted  his  arm   to   rest  on 


CONTRIBUTORY    NEGLIGENCE   AND   ASSUMPTION    OF    RISK.      87 

in  one  instance  might  be  slight  negligence,  w/hile  in  another 
it  would  be  more  than  slight,  and  defeat  him.  "Although 
the  plaintiff  may  be  guilty  of  some  degree  of  negligence, 
yet  if  it  is  but  slight  as  compared  with  that  of  the  defendant, 
the  plaintiff  shall  be  allowed  to  recover. "^^  "This  rule  ap- 
plies even  where  the  slight  negligence  of  the  plaintiff'  in  some 
degree  contributed  to  the  injury."'-  In  a  subsequent  case, 
in  reviewing  the  doctrine  as  announced  in  Jacob's  case,"  it 
was  said :  ' '  That  the  question  of  liability  did  not  depend  ab- 
solutely on  the  absence  of  all  negligence  on  the  part  of  the 
plaintiff,  but  upon  the  relative  degree  of  care  or  w^ant  of 
care  as  manifested  by  both  parties,  for  all  care  or  negligence 
is,  at  best,  but  relative,  the  absence  of  the  highest  possible 
degree  of  care,  showing  the  presence  of  some  negligence,  slight 
as  it  may  be.  The  true  doctrine,  therefore,  this  court  thought 
was,  that  in  proportion  to  the  negligence  of  the  defendant 
should  be  measured  the  degree  of  care  required  of  the  plain- 
tiff. The  degrees  of  negligence  must  be  measured  and  con- 
sidered, and  whenever  it  shall  appear  that  the  plaintiff's 
negligence  is  comparatively  slight,  and  that  of  the  defendant 
gross,  the  plaintiff  shall  not  be  deprived  of  his  action. ' '  ''^ 


"Coursen  v.  Ely,  37  III.  338.  51   111.   333;    Illinois   Cent.   R.  Co. 

'- Coursen  V.  Ely,  37  111.  338.  v.    Backiis,    55    III.    379;    Chicago, 

'*  Galena,  etc.,  R.  Co.  v.  Jacobs,  etc.,  R.  Co.  v.  Dignan,  56  111.  487; 

20  111.  478.  Chicago,  etc.,  R.  Co.  v.  Gravy,  58 

^*  Chicago,  etc.,  R.   Co.  v.   Swee-  111.    83;    Chicago,    etc.,    R.    Co.   v. 

ney,  52  111.  325.  Dunn,    61    111.    384;    Indianapolis, 

"No   inflexible  rule     an   \ye  laid  etc.,  R.  Co.  v.  Stables,  62  111.  313; 

down.      Each    case    must    depend  Chicago,   etc.,    R.   Co.   v.    Still,    19 

upon      its      own      circumstances."  111.    49!);    Illinois,   etc.,    R.   Co.    v. 

Chicago,   etc.,  R.   Co.  v.    Sweeney,  ]\Iiddlesworth,     43     111.     64;      St. 

52  111.  325;  Chicago,  etc.,  R.  Go.  v.  Louis,  etc.,  R.  Co.  v.  J^.Ianly,  58  111. 

Triplett,  38  111.  482;  Chicago,  etc.,  300;   Toledo,  etc..  Ry.  Co.  v  Spencer, 

R.    Co.    V.    Gret.-ner.    46    111.    74;  66  111.   528;    Illinois   Cent.   R.   Co. 

Coursen  v.   Ely,  37   111.  338;    Chi-  v.    ]Maffit,    67    111.    431;     Chicago, 

cago,   etc..   R.   Co.   v.    Hogarth.  38  etc.,  R.  Co.  v.  Payne,  59  111.  534; 

111.  370:  Illinois  Central  R.  R.  Co.  Chicago,  etc.,  R.   Co.  v.  Van  Pat- 

V.  Simmons,  38  111.  242:  St.  Louis,  ten,    64    111.    510;    Peoria    Bridge, 

etc.,  R.  Co.   V.  Todd,   36  III.  409;  etc..  v.  Loomie.  20  111.  236:    Ohio, 

Chicago,  etc.,  R.  Co.  v.  Pondrom,  etc.,   R.   Co.   v.   Shonefelt,   47    lU. 
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§55.  Willful  injury  by  defendant— Slight  negligence  of 
plaintiff. — "The  rule  of  this  court  is,  that  negligence  is  rela- 
tive, and  that  a  plaintiff,  although  guilty  of  negligence  which 
may  have  contributed  to  the  injury,  maj''  hold  the  defendant 
liable,  if  he  has  been  guilty  of  a  higher  degree  of  negligence, 
amounting  to  willful  injury.  The  fact  that  a  plaintiff  is 
guilty  of  a  slight  negligence,  does  not  absolve  the  defendant 
from  the  use  of  care  and  all  reasonable  efforts  to  avoid  the 
injury.  The  negligence  of  the  plaintiff  does  not  license  the 
defendant  to  wantonly  or  willfully  destroy  the  plaintiff's 
property.  Each  party  must  be  held  to  the  use  of  all  reason- 
able efforts  to  avoid  the  injury,  and  the  negligence  of  one 
party  does  not  absolve  the  other  from  diligence  and  cau- 
tion. "^^ 

§  56.  Mere  preponderance  of  negligence  against  defend- 
ant not  sufficient. — Mere  preponderance  of  negligence  on  the 
part  of  the  defendant  over  that  of  the  plaintiff's  will  not  au- 
thorize the  plaintiff  to  recover ;  and  to  say  to  the  jury  that 
the  plaintiff  may  recover  if  the  plaintiff's  negligence  was  less 
than  that  of  the  defendant  is  error,  for  that  authorizes  a 
recovery  even  if  the  defendant's  negligence  merely  prepon- 
derated over  that  of  the  plaintiff.  For  the  plaintiff  can  re- 
cover only  where  his  negligence  was  slight  in  comparison 
with  that  of  the  defendant's  negligence.'^'^ 

497:   Cliicago,  etc.,  Pv.  Co.  v.  ^Mur-  Chicago,   etc..   E.   Co.   83   111.   405. 

ray,   62    III.    326;    Pittsburg,   etc.,  '%St.  Louis,  etc.,  R.  Co.  v.  Todd, 

R.    Co.    V.    Knutfon,    GO    111.    103;  36  111.  400;   Peoria,  etc.,  R.  Co.  v. 

Rockford,  etc.,  R.   Co.  v.  Hillmer,  Champ,  75  III.  577. 

72   111.   235:    Chicago,   etc.,  R.   Co.  '"Chicago,   r  -.,   R.  Co.  v.   Dunn, 

V.     Mock,     72     111.     141:     Keokuk  61    111.   385;    Indianapolis,  etc.,  R. 

Packet  Co.  v.  Henry,  50  111.   264;  Co.  v.  Stables,  62  111.  313;   Illinois 

Illinois  Cent.  R.  Co.  v.  Cragin,  71  Cent.  R.  Co.  v.  INIofTit,  67  111.  431; 

111.    177;    Toledo,    etc..    Ry.    Co.   v.  Chicago,   etc.,  R.   Co.   v.   Van   Pat- 

McOinni.H,    71     111.    346;    Chicago,  ten,  64  HI.   510;    Chicago,  etc.,  R. 

etc.,   R.   Co.   V.   Cass,   73   Til.   304;  Co.   v.   Lee,   68   111.   576;    Chicago, 

Chicago,   etc.,   R.   Co.    v.    Dor-hue,  etc.,    R.    Co.    v.    Lee,    60   HI.    501; 

75   111.    106:    Toledo,   etc.,   Ry.   Co.  Chicago,  etc.,  R.   Co.   v.  Mock,  72 

V.  O'Connor,  77  HI.  301;  Kewanee  111.    141. 
V.  Depew,  80  111.  110;   Schmidt  v. 
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§  57.  Jmy  must  compare  the  negligence  of  the  defendant 
with  that  of  the  plaintiff. — It  is  for  the  jury  to  determine 
whether  the  plaintiff's  negligence  was  slight  in  comparison 
with  that  of  the  defendant,  or  vrhether  it  Avas  equal  or  greater. 
The}'  must  compare  the  degrees  of  negligence.  And  it  was 
proper  to  instruct  the  jury  that  if  the  plaintiff  had  been 
guilty  of  unreasonable  negligence,  and  the  defendant  guilty 
of  gross  negligence,  they  should  find  for  the  latter.^^  And 
an  instruction  limiting  a  recovery  to  the  negligence  of  the 
defendant  and  freedom  of  the  plaintiff  from  negligence  ma- 
terially contributing  to  the  injury,  was  erroneous ;  for  it  kept 
out  of  view  the  rule  of  comparative  negligence.'^''  "The  gross 
negligence  of  the  defendant  is  as  indispensable  an  element 
as  the  slight  negligence  of  the  deceased;  and  it  appearing 
from  the  evidence  that  there  is  contributive  negligence  on 
the  part  of  the  plaintiff  or  the  deceased,  it  is  for  the  jury 
to  determine,  from  all  the  evidence,  the  relative  degrees  of 
the  negligence  of  the  parties,  and  unless  they  be  satis- 
fied that  of  the  jilaintiff  or  deceased  is  slight  and  that  of  the 
defendant  gross  in  comparison  with  each  other,  there  can  be 
no  recovery.  The  onus,  in  establishing  the  relative  degrees 
of  negligence,  is  not  thrown  on  the  defendant."^  Neither 
part}",  in  the  first  instance,  is  assumed  to  have  been  negligent. 
The  negligence  must  be  proved,  and  unless  it  appears  from 
the  proof  that  the  plaintiff's  care,  under  all  the  evidence,  is 
proved  as  alleged,  there  can  be  no  recovery. ' '  ^° 

§  58.     Instructions  must  require  comparison. — Care  had  to 
be    used    instructing    the    jury    that    the    defendant's    negli- 

•^  Illinois  Central  R.  Co.  v.  Mid-  "City   of   Indianapolis,    etc.,   R. 

dlesworth,     43     111.     G4.      Chicago,  Co.  v.  Evans,  88  111.  C3. 
etc.,  R.  Co.  V.  Payne,  59  111.  534;  ^"Chicago,   etc.,   R.    Co.    v.   Ilar- 

Chicago,    etc.,    R.    Co.    v.    Lee,    60  wood.  90  111.  425;  Chicago,  etc.,  R. 

111.  501;   Illinois  Central  R.  Co.  v.  Co.  v.  Dimick,  9G  111.  42;   Chicago, 

Cragin,    71    111.    177;     Schmidt    v.  etc.,  R.  Co.  v.  Triplett,  38  111.  482; 

Chicago,  etc.,  R.  Co.  83  111.  405.  City    of    Chicago   v.    Stearns,    105 

•*  Schmidt    V.    Chicago,    etc..    R.  111.   i:54. 
Co.   S3   I'l.    405;    Illinois,   etc.,   R. 
t'o.  V.  Hetherington,  S3  111.  510. 
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gence  must  be  "gross"  in  order  to  enable  the  plaintiff  to 
recover  whether  his  negligence  was  slight.  "The  jury  must 
be  told,  to  authorize  a  recovery,  it  must  appear,  from  the 
evidence,  that  the  negligence  of  the  plaintiff  is  slight  and 
that  of  the  defendant's  gross,  in  comparison  with  each  other, 
and  it  will  not  be  sufficient  simply  to  say  the  plaintiff  may 
recover,  though  negligent,  provided  his  negligence  is  slight 
in '  comoarison  with  that  of  the  defendant. "  ^^ 

§  59.  Illustration — Engine  striking  hand  car — Unlawful 
speed. — A  case  of  collision  of  a  hand  ear  and  an  engine,  il- 
lustrates somewhat  the  rule  of  comparative  negligence.  The 
collision  took  place  in  a  city,  and  at  the  time  the  engine  was 
running  at  a  speed  prohibited  by  an  ordinance,  and  no  bell 
was  rung  or  whistle  sounded.  The  laborer  was  on  the  hand 
oar,  which  those  in  charge  of  it  had  been  in  the  habit  of 
bringing  into  the  city  at  the  hour  of  the  accident.  The  ap- 
proach of  the  engine  was  concealed  from  the  view  of  those 
on  the  hand  car  on  account  of  a  curve,  and  trees  and  build- 
ings. It  was  held  that  the  negligence  of  the  railroad  com- 
pany was  gross,  and  that  of  the  deceased,  if  any,  was  slight.^^ 

§  60.  Illustration — Mail  crane  strildng  fireman. — A  fire- 
man on  a  railroad  locomotive  while  passing  a  station  in  the 
night   time   w^as  killed   by   coming   in   contact   with   a   mail 

^  Chicago,   etc..   R.    Co.   v.   Har-  was  erroneous.      Cliicago,   etc.,   R. 

wood,    00   111.   425;    Illinois    Cent.  Co.    v.    Dillon,    17    IlL^App.    355; 

R.    Co.   V.    Hammer,    72    111.    351;  Moody    v.    Peterson,    II    111.   App. 

Union,  etc.,   Co.   v.   IMonaghan,   13  ISO;    Pittsburg,    etc.,    Ry.    Co.    v. 

111.  App.  148;   Christian  v.  Erwin,  Shannon,  11  111.  App.  222;  Union, 

22  111.  App.   534.  etc.,    Ry.   Co.   v.    Kolleher,    12   111. 

An    instruction    wliicli    required  App.  400;   Chicago,  etc.,  R.  Co.  v. 

the  jury  to  find  whetlier  tiie  nog-  O'Connor,   13  111.  Apj).  62.     As  to 

ligence  of  the  plaintid'  was  slight  practice    in    Illinois    in   giving   in- 

and    that   of   tlic   defendant  gross,  structions  concerning  comparative 

but  did  not  require  tliem  to  com-  negligence,    see   Chicago,   etc.,    Ry. 

pare  the  negligence  of  the  respect-  Co.  v.  Dimick,  OG  111.  42. 

ive    parties,    and    determine    from  '*^  Toledo,  etc.,   R.   Co.   v.   O'Con- 

snch  comparison  whether  the   one  nor,   77   111.  391. 
was   slight    and    the   other    gi"oss, 
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crane  or  catcher  near  the  main  track.  He  was  looking 
out  for  signals  when  struck.  Two  other  accidents  had 
previously  occurred  from  the  same  cause,  both  of  which 
the  company  had  notice.  It  was  held  that  the  company  was 
guilty  of  gross  negligence ;  and  there  might  be  a  recovery 
even  if  the  fireman  had  been  guilty  of  negligence  in  leaning 
out  from  the  sideway  while  looking  for  signals,  his  negligence 
in  that  regard  being  slight  in  comparison  whh  that  of  the 
company.*^ 

§61.     Admiralty  suits— Apportionment  of  damages. — The 

strict  rules  of  the  common  law  do  not  apply  to  suits  in  admir- 
alty to  recover  damages  for  injuries  inflicted.  Admiralty 
courts  have  always  refused  to  be  bound  by  the  rules  of  that  law 
with  respect  to  contributory  negligence.  Where  both  parties 
have  been  guilty  of  negligence,  the  damages  are  apportioned 
between  them,  usually  divided  equally,  so  that  the  plaintiff 
or  defendant  Avill  recover  only  one-half  the  amount  of  dam- 
ages he  has  suffered.^^'*    While  the  general  rule  is  to  give  the 


^  Chicago,  etc.,  R.  Co.  v.  Greg- 
ory, 58  111.  272. 

**  The  Schooner  Catharine,  17 
How.  170;  15  L.  Ed.  233;  Peters- 
field  V.  The  Judith,  Abbott  on 
Shipping,  231;  The  Celt,  3  Hagg. 
328j?;  The  Washington,  5  Jurist, 
1067;  The  Fiends,  4  E.  F.  Moore, 
314,  322;  The  Seringapatam,  5  N. 
of  C.  61,  66;  Vaux  v.  Salvador,  4 
Ad.  &  El.  431;  The  Monarch,  1 
Wm.  Rob.  21;  The  Dr.  Cock,  5 
Mon.  L.  Mag.  303;  The  Oratava,  5 
Hon.  L.  Mag.  45,  302;  Atlee  v. 
Packet  Co.  21  Wall.  389;  22  L.  Ed. 
619,  reversing  2  Dill,  479;  Fed. 
Cas.  No.  10341;  The  City  of 
Carlisle,  39  Fed.  Rep.  807;'  The 
City  of  Alexandria,  17  Fed.  Rep. 
390;  Anderson  v.  Tlie  Ashbrooke, 
44  Fed.  Rep.  124;  The  Serapis.  49 
Fed.  Rep.  393;  The  Wanderer.  ''I 
Fed,  Rep.    140;   The  Explorer,  21 


Fed.  Rep.  135;  The  Max  Morris, 
24  Fed.  Rep.  860  (affirmed,  28 
Fed.  Rep.  881);  The  Daylesford, 
30  Fed.  Rep.  633;  The  Joseph 
Stickney,  31  Fed.  Rep.  156;  the 
Lackawanna,  151  Fed.  Rep.  499; 
The  Max  Morris,  137  U.  S.  1;  11 
Sup.  Ct.  Rep.  29;  Rogers  v. 
Steamer  St.  Charles,  19  How.  108; 
15  L.  Ed.  563;  Chamberlain  v. 
Ward,  21  Plow,  548;  16  L,  Ed. 
211;  affirming  Fed.  Cas.  Xo. 
17,151;  The  Washington,  9  Wall, 
513;  19  L.  Ed.  787;  The  Sap- 
phire, 11  Wall.  164;  20  L.  Ed. 
127;  The  Ariadne,  13  Wall.  475; 
20  L.  Ed.  542 ;  reversing  7  Blatchf . 
211;  Fed.  Cas.  No.  525;  The  Con- 
tinental. 14  Wall.  345;  20  L.  Ed. 
801;  reversing  8  Blatchf.  33;  Fed. 
Cas.  Xo.  3.141;  The  Teutonia.  23 
Wall.  77:  23  L.  Ed.  44;  The  Sun- 
nyside,   91   U.   S.  208;    23  L.   Ed. 
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plaintiff  only  half  his  damages  when  he  contributed  to  the 
injury,  yet  the  rule  is  not  an  inflexible  one  as  to  the  amount, 
and  only  a  third  has  been  allowed,  interpreting  the  rule  for 
a  division  according  to  the  respective  fault  of  the  parties.** 
Even  gross  fault  does  not  change  the  general  rule.*®  This 
rule  has  been  applied  to  cases  of  personal  injury  of  seamen 
after  an  exhaustible  examination  of  the  question." 


302:  reversing  Brown.  Ad.  Cas. 
227;  Fed.  Cas.  Xo.  13,620;  The 
America,  92  U.  S.  432;  The 
Juniata,  93  U.  S.  337:  23  L.  Ed. 
930:  The  Stephen  Morgan,  94  U. 
S.  599;  23  L.  Ed.  930;  The 
Virginia  Ehrman,  97  U.  S.  309; 
24  L.  E-d.  S90;  The  City  of 
Hartford,  97  U.  S.  323:  24  L.  Ed. 
930:  11  Blatchf.  72:  Fed.  Cas.  Xo. 
2,752;  The  Civilta,  103  U.  S.  699; 
26  L.  Ed.  599;  6  Ben.  309;  Fed. 
Cas.  Xo.  2,775 ;  The  Connecticut, 
103  U.  S.  710;  26  L.  Ed.  467; 
The  Xorth  Star,  106  U.  S.  17;  1 
Sup.  Ct.  Eep.  41 ;  affirming  8 
Blatchf.  209:  Fed.  Cas.  Xo. 
10.331;  The  Sterling,  106  U.  S. 
647:  1  Sup.  Ct.  Rep.  89;  27  L. 
Ed.  98:  The  Manitoba,  122  U.  S. 
97;  7  Sup.  Ct.  Rep.  1158;  90  L. 
Ed.  1C95:  The  Columbia,  27  Fed. 
Rep.  238;  The  James  D.  Leacy, 
110  Fed.  Rep.  685  (affirmed,  lis 
Fed.  Rep.  1019:  51  C.  C.  A.  620)  ; 
The  Providence,  98  Fed.  Rep.  133; 
38  C.  C.  A.  670:  The  Xew  York, 
175  U.  S.  187;  20  Sup.  Ct.  Rep. 
67;  44  L.  Ed.  126,  reversing  27 
C.  C.  A.  154;  54  U.  S.  App.  248; 
82  Fed.  Rep.  819:  Steam  Dredge 
Xo.  1,  134  Fed.  Rep.  161:  67  C. 
C.  A.  67:  69  L.  R.  A.  293  (deny- 
ing the  applicability  of  the  doc- 
trine of  Davies  v.  Mann,.  10  ^les. 
&  Wils.  546);  The  William  Mur- 
tagh.  17  Fed.  Rep.  250:  The 
Bordentown.  16  Fed.  Ren.  270; 
The  Jeremiah  Godfrey.  17  Fed. 
Rep.     738;     The     Monticello,     15 


Fed.  Rep.  474:  The  B.  &  C,  18 
Fed.  Rep.  543;  The  M.  J.  Cum- 
miags,  18  Fed.  Rep.  178;  The 
Syracuse,  18  Fed.  Rep.  828:  Mem- 
phis, etc.,  Co.  V.  Yager,  etc..  Co. 
10  Fed.  Rep.  395;  Mason  v.  Steam 
Tug,  3  Fed.  Rep.  404;  The  Wil- 
liam Cox,  9  Fed.  Rep.  672;  Con- 
nolly V.  Ross,  11  Fed.  Rep.  342; 
The  David  Dowe,  16  Fed.  Rep. 
154;  Christian  v.  Van  Tassel,  12 
Fed.  Rep.  884,  890;  The  Explorer, 
20  Fed.  Rep.  140;  The  E.  B. 
Ward,  20  Fed.  Rep.  702;  The  Ma- 
bel Comeaux,  24  Fed.  Rep.  490; 
The  Mystic.  44  Ted.  Rep.  399 ;  The 
Frank  and  Willi",  45  Fed.  Rep. 
405;  The  Xathan  Hale.  48  Fed. 
Rep.  700;  The  Julia  Fowler,  49 
Fed.  Rep.  279;  The  Serapis.  49 
Fed.  Rep.  396:  The  J.  &  J.  Mc- 
Carthy, 55  Fed.  Rep.  86:  The 
Cyprus.  55  Fed.  Rep.  333:  Wm. 
Johnson  &  Co.  v.  Johnson,  86  Fed. 
Rep.  888:  The  Lackawanna.  151 
Fed.  Rep.  499. 

"The  Mary  Ida.  20  Fed.  Rep. 
741. 

"The  Pegasus,  19  Fed.  Rep. 
40:  The  Maria  Martin.  12  Wall. 
31:  20  L.  Ed.  251:  affirming  2 
Biss.  41:    Fed.  Cas.  Xo.  9.079. 

"  Olson  v.  Flavel.  34  Fed.  Rep. 
477  (distinguishing  The  Claren- 
don, 6  Sawy.  544:  4  Fed.  Rep. 
649.  and  Holmes  v.  Railway  Co. 
6  Sawy.  262:  5  Fed.  Rep.  523); 
The  iTax  ^Morris.  l.?7  T'.  S.  1:  11 
Sup.  Ct.  Rep.  29;   34  L.  Ed.  586; 
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§62.  Origin  of  admiralty  rule. — ''The  rule  of  admiralty 
in  collisions,"  said  Judge  Wallace,  "apportioning  the  loss  in 
case  of  mutual  fault,  is  peculiar  to  the  maritime  law.  It  is 
not  derived  from  the  civil  law,  which  agrees  with  the  com- 
mon law  in  not  allowing  a  party  to  recover  for  the  negli- 
gence of  another  whore  his  own  fault  has  contributed  to  the 


afl'umin*,'  24  Fed.  Hop.  8G0,  and 
28  Fed.  Rep.  881.  See  The 
Daylesford,  .SO  Fed.  Rep.  033; 
The  Joseph  Stiekney,  31  Fed. 
Rep.    156. 

"We  think  the  rule  dividing  tlie 
loss  the  most  just  and  equitable, 
and  as  best  tending  to  induce  care 
and  vigilance  on  both  sides  in 
navigation."  Scliooner  Catharine 
V.  Dickinson.  17  PIov^-.  170;  15  L. 
Ed.  233;  The  Mary  Patten,  2 
Low.  190. 

"As  the  Saxe  thus  contributed 
to  the  collision,  I  must  hold  her 
also  in  fault,  and  order  the  dam- 
ages to  be  divided,  and  a  decree 
will  be  entered  accordingly."  The 
Ant,  3  Fed.  Rep.  294.  See  Vessel 
Owners'  Towing  Co.  v.  Wilson,  63 
Fed.  Rep.  630:  24  U.  S.  App.  49; 
The  E-dward  Luckenbach,  94  Fed. 
Rep.  545;  Belden  v.  Chase,  150 
U.  S.  691;  14  Sup.  Ct.  Rep.  269; 
37  L.  Ed.  1218,  reversing  117  X. 
Y.  637;  22  N.  E.  Rep.  903; 
The  Victory,  68  Fed.  Rep.  400; 
25  U.  S.  App  271. 

Senator  Piles:  "The  rule  of  ad- 
miralty is  this,  as  it  has  been  de- 
cided by  the  Supreme  Court  of 
the  United  States:  That  if  an  in- 
jury occurs  on  board  ship,  or  one 
which  has  relation  to  the  courts 
of  admiralty,  the  court  divides 
the  damages  between  the  ship  and 
the  person  who  received  the  in- 
jury. It  is  not  necessary  that 
the  master  should  have  seen  the 
accident;     that     he     should     have 


stood  there,  or  that  any  one  rep- 
resenting the  master  of  the  ship 
was  present.  If  the  hold  of  the 
ship  is  left  open,  and  a  seaman 
on  board  that  ship,  through  his 
own  negligence,  in  the  absence  of 
tiie  master,  carelessly  passes  along 
the  deck  and  falls  into  an  un- 
lighted  hold  or  hatchway,  he  can 
recover  damages  against  the  ship 
in  an  action  in  rem  for  whatever 
he  may  be  entitled  to,  deducting 
therefrom,  as  the  court  will,  the 
amount  the  court  thinks  should 
be  deducted  by  reason  of  his  own 
negligence.  In  other  words,  the 
court  will  find  in  an  admiralty 
case,  under  the  circumstances  I 
have  stated,  and  altogether  in  the 
absence  of  the  master,  the  amount 
of  damages  the  complainant  or 
libelant  is  entitled  to.  If  it  be 
$10,000,  and  the  court  finds  that 
one-half  of  that  was  the  result  of 
the  libelant's  own  negligence,  and 
the  other  half  was  the  result  of 
the  negligence  of  the  ship,  the 
master  or  mate,  then,  on  account 
of  his  own  contributory  negli- 
gence in  the  case,  the  court  would 
deduct  $5,000  from  the  amount 
which  the  libelant  otherwise 
would  be  entitled  to  recover.  It 
does  not  necessitate  the  presence 
of  any  one  on  board  the  ship 
representing  the  ship,  directing 
him  to  go  into  it  to  entitle  him 
to  recover."  60  Cong.  Record, 
1st  Sess.,  p.  4536. 
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injury.  It  emanated  from  the  ancient  maritime  codes  and 
the  reasons  which  are  assigned  by  commentators  as  commend- 
ing it  are  various  and  divergent.  According  to  Clieroe,®® 
'this  rule  of  division  is  a  rustic  sort  of  determination,  and 
such  as  arbiters  and  amicable  compromisers  of  dispute  com- 
monly follow  where  they  cannot  discover  the  motives  of  the 
parties,  or  where  they  see  fault  on  both  sides.'  He  thought 
its  object  was  to  prevent  owners  of  old  and  worthless  ships 
from  getting  them  run  doAvn  on  purpose,  in  order  to  found  a 
claim  for  excessive  damage.  Mr.  Bell  defends  the  rule  upon 
expediency,  'because,'  he  says,  'there  appears  to  be  no  suffi- 
cient protection,  without  some  such  rule,  for  weak  ships 
against  stronger  and  larger  ships,  the  masters  and  crews  of 
which  will  undoubtedly  be  more  careless  when  they  know  that 
there  is  little  risk  of  detection  and  none  at  all  of  direct  dam- 
age to  their  vessel,  by  which  a  smaller  ship  may  be  run  down 
without  any  injury  to  the  assailant. '  Lord  Denman  ^^  says, 
'It  grows  out  of  an  arbitrary  provision  in  the  law  of  nations, 
from  views  of  general  expediency,  not  as  dictated  from 
natural  justice,  nor,  possibly,  quite  consistent  with  it.'  By 
the  laws  of  most  of  the  maritime  states  the  rule  was  applied 
indiscriminately  in  collisions  where  both  vessels  were  to  blame, 
where  neither  was  to  blame,  and  when  the  blame  could  not  be 
detected.  In  a  recent  article  in  the  Law  Quarterl}^  Review,^" 
Mr.  Mersden  traces  the  history  of  the  recognition  of  the  gen- 
eral maritime  law  on  this  subject  by  the  English  admiralty 
courts,  and  shows  that  in  the  earlier  cases  the  rule  of  division 
of  loss  was  applied  where  there  was  no  fault  in  either  ship, 
and  when  the  cause  of  collision  was  uncertain,  as  well  as  in 
cases  where  both  ships  were  in  fault.  Since  The  Woodrop 
Sims  case  ^^  the  rule  has  only  been  applied  in  the  case  of  both 
ships  in  fault;  and,  as  thus  applied,  is  now  adopted  as  a  part 
of  the  general  municipal  law  of  England  by  the  Judicature 
Act  of  1873."°- 

«!  Bell,  Comm.    (5th  Ed.)   581.  "'2  Dods,  8.3. 

"•  In     Devaux     v.     Salvador,     4  '-  Tlie  Max  Morris,  24  Fed.  Rep. 

Adal.  &  El.  420.  800;    amrmod,   28   Fed.    Rep.   881; 

••July,   1880,  Vol.  2,  p.  30?.  and  afTirmod  on  appeal  to  the  Su- 
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§  63.  Rule  in  admiralty  commended.— This  rule  of  the 
admiralty  court  has  been  coninu'iKlcd  hy  the  Supreme  (Jourt 
of  the  United  States  in  the  following  language:  "But  the 
plaintiff  has  elected  to  bring  his  suit  in  an  admiralty  court, 
which  has  jurisdiction  of  the  case,  notwithstanding  the  con- 
current right  to  sue  at  law.  In  this  court  the  course  of 
proceedings  is  in  many  respects  different,  and  the  rules  of 
decisions  are  different.  The  mode  of  pleading  is  different, 
the  proceedings  more  summary  and  informal,  and  neither 
party  has  a  right  to  trial  by  jury.  An  important  difference 
as  regards  this  case  is  the  rule  for  estimating  the  damages. 
In  the  common  law  court  the  defendant  must  pay  all  the 
damages  or  none.  If  there  has  been,  on  the  part  of  the 
plaintiff,  such  carelessness  or  want  of  skilll  as  the  common 
law  would  esteem  to  be  contributory  negligence,  they  can 
recover  nothing.  By  the  rule  of  the  admiralty  court,  where 
there  has  been  such  contributory  negligence,  or,  in  other 
words,  where  both  have  been  in  fault,  the  entire  damages  re- 
sulting from  the  collision  must  be  equally  divided  between 
the  parties.  This  rule  of  the  admiralty  commends  itself 
quite  as  favorably  in  securing  practical  justice,  as  the  other; 
and  the  plaintiff,  who  has  the  selection  of  the  forum  in  which 
he  will  litigate,  cannot  complain  of  the  rule  of  that  forum. 
It  is  not  intended  to  say  that  the  principles  which  determine 
the  existence  of  mutual  fault,  on  which  the  damages  are 
divided  in  admiralty,  are  precisely  the  same  as  those  which 
establish  contributory  negligence  at  law  that  would  defeat 
the  action.     Each  court  has  its  own  set  of  rules  for  deter- 


preme  Court,  137  U.  S.  1;  11  cause  or  proceeding  for  damages 
Sup.  Ct.  29;  34  L.  Ed.  586;  af-  arising  out  of  a  collision  between 
firming  28  Fed.  Rep.  881;  The  two  ships,  if  both  ships  shall  be 
Wanderer,  21  Fed.  Rep.  140;  The  foimd  to  have  been  in  fault,  the 
Explorer,  21  Fed.  Rep.  135.  The  rule  in  force  in  the  Courts  of  Ad- 
Statute  of  England  referred  to  is  miralty,  so  far  as  they  have  been 
Sub-div.  9,  Sec.  25,  Chap.  66  of  36  at  variance  with  the  rules  in 
and  37  Vict.  (L.  R.  8,  Stat.  321),  force  in  the  Courts  of  Common 
and   is   as   follows:    "(9)    In   any  Law,  shall  prevail." 


96 


FEDERAL   EMPLOYERS     LLVBILITY    ACT. 


mining  these  questions,  which  may  be  in  some  respects  the 
same,  but  in  others  vary  materially."''^ 

§  64.  Difficulty  of  apportioning  damages. — In  an  early 
Kansas  case  Justice  Brewer  refers  to  the  difficulty  of  appor- 
tioning the  damages  between  the  parties  where  both  are 
guilty  of  negligence  contributing  to  the  injury.  "Logically," 
saj^s  he,  "the  wrongdoer  should  always  compensate,  and  the 
wrong  and  the  injury  always  entitle  to  relief.  When  the 
wrong  of  both  parties  contributes  to  the  injurj^  the  law  de- 
clines to  apportion  the  damages,  and  so  leaves  the  injured 
party  without  any  compensation.  This  is  not  strictly  justice. 
The  wrongdoer  causing  the  injury  ought  not  to  be  released 
from  making  any  compensation,  simply  because  the  injured 


•^Atlee  V.  Packet  Co.  21  Wall. 
389:  22  L.  Ed.  619,  reversing  2 
Dill.  479;   Fed.  Cas.  Xo.   10,341. 

"In  cases  of  marine  torts,  courts 
of  admiralty  are  in  the  habit  of 
giving  or  withholding  damages 
upon  enlarged  principles  of  jus- 
tice and  equity,  and  have  not  cir- 
cumscribed themselves  within  the 
positive  boundaries  of  mere  mu- 
nicipal law;"  and  "they  have  ex- 
ercised a  conscientious  discretion 
upon  the  subject."  Justice  Story 
in  The  Marianna  Flora,  11  Wheat. 
1;  6  L.  Ed.  405;  affirming  3 
Mason,   116;    Fe''.    Cas.  No.  9,080. 

"The  moiety  rule  in  collisit)n 
cases  was  adopted,"  said  Justice 
Bradley,  "for  the  better  distri- 
bution of  justice  among  mutual 
wrongdoers."  The  Alabama,  92 
U.  S.  695;  23  L.  Ed.  763;  re- 
versing 11  Blatchf.  482;  Fed.  Cas. 
No.  123. 

"Under  the  circumstances  at- 
tending these  disasters,  in  case  of 
mutual  fault,  we  think  the  rule 
dividing  the  loss  the  most  just 
and  equitable,  and  as  best  t<.>nding 


to  induce  care  and  vigilance  on 
both  sides  in  navigation."  The 
Catharine,  17  How.  170;  15  L. 
Ed.  233. 

"The  more  equal  distribution 
of  justice,  the  dictates  of  human- 
ity, the  safety  of  life  and  limb, 
and  the  public  good  will,  I  think, 
be  clearly  best  promoted  by  hold- 
ing vessels  liable  to  bear  some 
part  of  the  actual  pecuniary  loss, 
where  their  fault  is  clear,  pro- 
vided that  the  libelant's  fault, 
though  evident,  is  neither  willful 
nor  gross,  nor  inexcusable,  and 
where  the  other  circumstances 
present  a  strong  case  for  his  re- 
lief. Such  a  rule  will  certainly 
not  diminish  the  care  of  laborers 
for  their  own  safety,  while  it  will 
surely  tend  to  quicken  the  atten- 
tion of  the  owners  and  masters 
of  vessels  towards  providing  al 
needful  means  for  the  safety  o. 
life  and  limb."  The  Max  Morris, 
24  Fed.  Rep.  861;  affirmed  137 
U.  S.  1;  11  Sup.  Ct.  Rep.  29;  35 
L.  Ed.  580:  The  Scandinavia,  156 
Fed.  Rep.  403. 
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party  i;s  also  a  wrongdoer,  and  helped  to  produce  the  injury. 
But  many  considerations,  especially  the  difficulty  of  appor- 
tioning the  damages  and  determining  to  what  extent  the 
wrong  of  the  respective  parties  was  instrumental  in  causing 
the  injury,  uphold  the  rule  so  universally  recognized,  that 
where  the  wrong,  the  negligence  of  both  parties,  contributes 
to  the  injury,  the  law  will  not  aft'ord  relief."^* 

§  65.  Assumption  of  risk. — If  the  servant  has  assumed  the 
risk  in  the  performance  of  the  act  M'herein  he  was  injured, 
and  the  defendant  is  not  otherwise  negligent,  then  such  serv- 
ant cannot  recover;  and  the  doctrine  of  comparative  negli- 
gence, or  a  division  of  damages  in  admiralty  cases,  has  no 
place  in  the  case.^^ 

§  66.  Contributory  negligence  does  not  prevent  a  recovery 
—How  damages  are  apportioned.— By  examination  of  the 
cases  cited  in  the  foregoing  sections  it  will  be  perceived 
that  while  the  Georgia  and  Illinois  cases  are  analogous,  they 
are  not  strictly  in  point  regarding  the  recovery  of  damages 
under  the  federal  statutes  where  the  plaintiff  has  been  guilty 
of  contributory  negligence;  for  that  statute  lays  down  a 
rule  that  is  broader  and  more  liberal  than  those  announced 
by  either  of  these  state  courts  or  than  is  laid  dow^n  by  the 
several  sections  of  the  Georgia  code  when  construed  together. 
The  federal  statute  allows  a  recovery  in  all  cases  where  the 
plaintiff  has  been  guilty  of  negligence  and  the  defendant  has 
likewise  been  guilty,  both  of  their  negligent  acts  joining  and 
producing  the  injury.  When  that  fact  is  ascertained,  then 
the  sole  question  is  the  proportion  of  the  amount  of  damages 
he  has  suffered  that  the  plaintiff  is  entitled  to  recover.     It 


•"Kansas     Pacific     Ry.     Co.     v.  Serapis,  51   Fed.  Rep.  02,  2G6;   re- 
Pointer,   14  Kan.  37.     "  versing  49  Fed.  Rep.  393;  The  Ma- 

»»The     Scandinavia,      150     Fed.  harajah,    40    Fed.    Rep    784;    The 

Rep.   403;    The   Saratoga,  94   Fed.  Henry  B.  Fiske,  141  Fed.  Rep.  188; 

Rep.    221;    36    C.    C.    A.    208,    re-  The  Carl,   18  Fed.  Rep.  655. 
versing    87    Fed.    Rep.    349;     The 
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is  not  a  question  of  slight  and  gross  negligence,  as  xc  was  in 
Illinois;  it  is  not  a  question  of  where  the  plaintiff's  negli- 
gence began  in  order  to  constitute  it  contributory  negligence, 
as  in  Georgia.  The  rule  in  admiralty  approaches  nearer  the 
rule  of  this  statute  than  of  any  of  the  decisions  of  the  states; 
for  there  the  damages  are  apportioned  according  to  the  re- 
spective faults  of  the  two  parties.  Under  the  federal  statute 
it  becomes  the  duty  of  the  court,  if  it  is  trying  the  case,  or 
the  jury  if  that  is  the  method  o*f  trial,  according  to  the  Illi- 
nois rule,  to  compare  the  negligence  of  the  plaintiff  with 
that  of  the  defendant,  in  order  to  determine  the  quantum  of 
damages  he  is  entitled  to  recover ;  and  the  comparison  cannot 
be  made  with  some  standard  outside  the  case.  Of  course,  if 
the  defendant  has  not  been  guilty  of  negligence,  there  can  be 
no  rcovery;  and  that  question  must  always  be  the  most  vital 
and  the  controlling  one  in  the  case.  The  assumption  of  the 
risk  is  another  question  to  be  considered.  Neither  of  these 
two  rules  (except  the  failure  to  comply  with  the  provision 
of  the  statute  concerning  safe  appliances)  have  been  either 
abrogated  or  in  any  wise  changed.  If  the  plaintiff's  negli- 
gence was  as  great  as  that  of  the  defendant,  he  recovers 
one-half  of  his  damages.  So  he  may  recover  if  his  negligence 
was  greater  than  that  of  the  defendant.  But  if  he  was  not 
guilty  of  any  negligence  contributing  to  his  injuries,  then 
he  recovers  full  damages;  and  in  determining  whether  he 
was  guilty  of  contributory  negligence  the  entire  facts,  as 
disclosed  by  the  evidence,  must  be  considered.  The  court 
must  apportion  the  damages,  according  to  the  relative  amount 
of  the  negligence  of  the  parties,  or  the  jury  must  do  like- 
wise if  it  tries  the  case.  Necessarily  the  court  can  lay  down 
for  the  guidance  of  the  jury  only  a  generjd  rule  upon  the 
subject.  "For  the  apportionment  of  damages  according  to 
the  relative  fault  of  the  parties,"  said  the  Supreme  Court 
of  Georgia,  "there  seems  to  be  no  standard  more  definite 
than  the  enlightened  opinion  of  the  jury.''^" 

•■' Georgia,    etc.,    Co,    v.    Neely,  Rome     light     ma.-     he     gleaned 

50  Ga.  580.  from   some   Tennessee   cases.     See 
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§  66a,  Negligence  of  plaintiff  necessary  to  concur  with 
defendants  to  produce  the  injury.— An  interestinf,'  (juestion 
is  this:  "Suppose  the  negligence  of  the  plaintiff  was  neces- 
sary so  that  it  might  concur  with  that  of  the  defend- 
ant's negligence  in  order  to  occasion  the  injury;  can  the 
plaintiff  recover?"  It  would  seem  that  tlic  statute  is  broad 
enough  to  justify  a  recovery  by  the  plaintiff  of  his  damages. 
It  is  true  that  the  plaintiff  must  have  been  guilty  of  negli- 
gence, else  the  injury  would  not  have  been  occasioned;  but 
it  is  also  true  that  the  defendant  must  have  been  guilty  of 
negligence  in  order  to  occasion  the  injury.  Plaintiff's  negli- 
gence, therefore,  was  nothing  more  than  contributory  negli- 
gence of  a  grave  character ;  and  is  such  negligence  as  does 
not  prevent  a  recovery  on  his  part  for  some  of  his  damages. 

§  67.  Court  cannot  lay  down  exact  rules  for  apportion- 
ment of  damages. — It  is  clear  that  courts  cannot  lay  down 
rigid  rules  for  the  apportionment  of  the  damages  in  a  par- 
ticular case.  This  is  a  fact  that  must  be  left  to  the  jury, 
practically  without  directions  The  remarks  of  Justice 
Cooley  upon  negligence  in  general  throw  some  light  upon 

Xaslivil'o,   etc.,   R.   Co.   v.   Carroll,  It   remains   to   see   whether    the 

6   Ileisk.    347;    Diich   v.    Fitzhvigh,  courts    will    accept    the   provisions 

21  Lea  (Tenn.)  307;  Hill  v.  Kash-  of   the    section   quoted   at   tlie   be- 

ville,    etc.,   R.    Co.    9    Heisk.    823;  ginning    of    this    chapter    in    the 

Smith  V.  Nashville,  etc.,  R.  Co.   6  spirit  in  which  they  Avere  enacted. 

Heisk.  174;   Railroad  Co.  v.  Walk-  It  is   to   be  feared   they  will   not. 

er,     11     Heisk.     383;     Jackson     v.  "The  reason  why,  in  case  of  mu- 

Nashville,  etc.,  R.  Co.  13  Lea,  401;  tual,  concurring  negligence,  neither 

49   Am.   Rep.   063;   Nashville    etc.,  party     can     maintain     an     action 

R.  Co.  V.  Wheles,  10  Lea,  471;   43  against    the    other,"    said    Justice 

Am.  Rep.  317;   Whirley  v.  White-  Strong,   of    Pennsylvania,   "is    not 

man,  1  Head,  610.  that  the  wrong  of  the  one   is  set 

Erroneous     notions     that     com-  off  against  the  wrong  of  the  other; 

parative     negligence     obtained     in  it  is,  that  the  law  cannot  measure 

Kentucky  has  prevailed;   but  they  how    much    the    damages    suffered 

are    unfounded.       See     article     of  is    attributable    to    the    plaintiff's 

Helm    Bruce,    Esq.,    in    Kentucky  own  fault."     Heil  v.  Glanding,  42 

Law  Journal  for  April,   1882,  and  Pa.  St.  499. 
Kentucky,  etc.,  R.  Co.  v.  Thomas, 
79  Ky.   ieO;   42  Am,  Rep.  208, 
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the  subject:  "Negligence,  as  I  understand  it,"  says  he, 
"consists  in  a  want  of  that  reasonable  care  which  would  be 
exercised  by  a  person  of  ordinary  prudence,  under  all  the 
existing  circumstances,  in  view  of  the  probable  danger  of 
injury.  The  danger  is,  therefore,  one  which  must  take  into 
consideration  all  these  circumstances,  and  it  must  measure 
the  prudence  of  the  parties'  conduct  by  a  standard  of  be- 
havior likely  to  have  been  adopted  by  other  persons  of 
common  prudence.  IMoreover,  if  the  danger  depends  at  all 
upon  the  action  of  any  other  person  under  a  given  set  of 
circumstances,  the  prudence  of  the  party  injured  must  be 
estimated  in  view  of  what  he  had  a  right  to  expect  from 
such  other  person,  and  he  is  not  to  be  considered  blamable 
if  the  injury  has  resulted  from  the  action  of  another  which 
he  could  not  reasonably  have  anticipated.  Thus  the  problem 
is  complicated  by  the  necessity  of  taking  into  account  the 
two  sets  of  circumstances  affecting  the  conduct  of  different 
persons;  it  is  only  to  be  satisfactorily  solved  by  the  jury 
placing  themselves  in  the  position  of  the  injured  person  and 
examining  those  circumstances  as  they  then  presented  them- 
selves to  him,  and  from  that  standpoint  judging  whether  he 
was  guilty  of  negligence  or  not.  It  is  evident  that  such  a 
problem  cannot  usually  be  one  upon  which  the  lav\'  can 
pronounce  a  definite  sentence,  and  that  it  must  be  left  to  the 
sifting  and  determinaion  of  a  jury. ' '  ^'^ 

*^  Detroit,    etc.,    R.    Co.    v.    Van  more  prudent,  nor  that  the  adop- 

Steinburg,    17   Mich.  90,    118.    See  tion  of   the   more   hazardous   was, 

Brigrs    v.    Taylor,    28    Vt.     183 ;  under  all  the  circumstances,  as  a 

North     Pennsylvania     R.     Co.     v.  matter    of   law,   contributory   n'eg- 

Heileman,   49   Pa.   St.   60;    Bolton  ligence."      Hawkins    v.    Johnston, 

V.   Frink,    51    Conn.    342;    50    Am.  105    Ind.    29;    4   N.    E.   Rep.    172; 

Rep.  24;  1  shell  v.  New  York,  etc.,  Brazil,    etc.,    Co.    v,    Hoodlet,    129 

R.    Co.    27    Conn.    393;    Meesel    v.  Ind.    327;     27    N.    E.    Rep.    741; 

Lynn,   etc.,   R.    Co.   8   Allen,    234;  Cleveland,  etc.,  Ry.  Co.  v.  Patter- 

Irehind  v.   Oswego,  etc.,  R,  Co.   13  son,   37   Ind.   App.   617;    78   N.   E. 

X.  Y.  533;   Railroad  Co.  v.  Stout,  Rep.    681;    Stephens    v    American, 

17    Wall.    657:     21    L.    Ed.    745;  etc.,  Co.  38  Ind.  App.  414:'  78  N. 

umrmiiig   2    Dill.    294;    Fed.    Cas.  E.   Rep.   335;    Cohnnbus,   etc.,   Co. 

No.    13, .504.  V.    Burke,    37    Ind.    App.    518;    77 

"The   court  could   not   say    that  X.  E.  Rep.  409. 
one   course   or    tlic    other    was   the 
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§  68.  Directing  the  verdict — Due  care. — The  statute  in- 
troduces new  rules  concerning  the  directing  of  the  verdict. 
Even  the  rule  prevailing  in  Georgia  cannot  l)e  followed ;  for 
as  we  have  seen  this  federal  statute  is  not  complicated  with 
what  are  in  a  measure  antagonistic  clauses  in  different  sec- 
tions. It  does  not  require  of  the  plaintiff  the  exercise  of  due 
care;  and  if  he  did  not  use  due  care,  that  fault  of  his  only 
goes  to  the  reduction  of  his  damages.  There  are  many  in- 
stances in  which  courts  have  laid  down  rules  applicable  to 
them  in  which  it  has  been  held  that  the  plaintiff  had  been 
guilty  of  contributory  negligence  and  so  could  not  recover. 
In  such  cases  verdicts  have  been  directed.  But  the  sole 
question  there  before  the  court  was.  "Had  the  plaintiff  been 
guilty  of  contributory  negligence?"  within  the  rules  adopted 
by  the  courts  in  the  specific  instance;  and  if  his  case  fell 
within  one  of  those  rules,  he  must  suffer  a  defeat,  and  the 
court  could  either  enter  a  non-suit  or  direct  a  verdict.  But 
these  instances  are  no  longer  applicable :  for  the  court  cannot 
weigh  the  respective  negligence  of  the  parties.  That  is  a 
question  for  the  jury,  and  it  is  the  .jury's  sole  province  to 
determine.  If,  however,  the  evidence  clearly  shows  that  the 
defendant  was  not  guilty  of  negligence,  then,  of  course,  the 
court  may  direst  the  verdict  for  him,  in  which  event  there 
would  be  no  damages  to  assess. 

§  69.  Court  telling  jury  particular  acts  constitute  con- 
tributory negligence.— But  because  the  court  cannot  direct 
the  verdict,  it  does  not  follow  that  the  court  cannot  inform 
the  jury  that  the  facts  proven  show  the  plaintiff  had  been 
guilty  of  contributory  negligence,  where  the  facts  and  in- 
ferences to  be  drawn  from  them  are  not  conflicting  as  to 
the  fact  that  contributory  negligence  existed,  or  where 
courts,  by  reason  of  a  long  line  of  like  repeated  facts  coming 
before  them  have  adopted  rules  that  as  to  the  conduct  of 
the  plaintiff  in  such  instances  the  courts  will  say.  as  a  mat- 
ter of  Irw.  that  the  plaintiff,  in  law,  had  contributed  to  his 
own  injuries  and  could  not  recover.     Where  the  court,  how- 
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ever,  has  said  this  to  the  jury— not  that  the  plaintiff  could 
not  recover,  but  that  he  had  been  guilty  of  contributory 
negligence — it  can  go  no  further;  for  then  it  becomes  the 
dut}'  of  the  jurj'  to  weigh  and  determine  the  relative  faults 
of  the  party  and  award  or  withhold  damages  accordingly. 

§  70.  Rules  of  contributory  negligence  must  be  consid- 
ered.— The  well  known  rule  concerning  what  is  and  what  is 
not  contributory  negligence  must  be  considered,  and  the  law 
applicable  thereto  constantly  be  borne  in  mind.  They  cannot 
be  ignored.  The  statute  in  no  way  modifies  them,  except  in 
the  proviso  when  the  defendant  has  violated  a  statute 
"enacted  for  the  safety  of  employe."  If  the  injury  was 
inflicted  by  the  failure  of  the  defendant  to  comply  with  such 
a  statute,  then  he  cannot  be  held  to  have  been  guilty  of  con- 
tributory negligence. 

§  71.  Injmy  occasioned  by  defendant  having  violated  a 
safety  device  statute. — The  section  quoted  at  the  beginning 
of  this  chapter  expressly  provides,  "That  no  employe  who 
may  be  injured  or  killed  shall  be  held  to  have  been  guilty  of 
contributory  negligence  in  any  case  where  the  violation  by 
siieh  common  carrier  of  any  statute  enacted  for  the  safety 
of  employes  contributed  to  the  injury  or  death  of  such  em- 
ploye." A  subsequent  section  of  this  statute  provides  that 
the  employe  cannot  be  held  to  have  assumed  the  risk  where 
he  is  injured  or  killed  by  the  violation  by  the  defendant  of 
any  statute  enacted  for  the  safety  of  employes  contributive  to 
such  injury  or  death. 

§  72.  Presenting  the  defense  of  contributory  negligence — 
Burden. — This  Federal  statute  has  not  changed  the  rule 
with  reference  to  the  presentation  of  contributory  negligence 
as  a  defense,  except  it  is  now  only  a  partial  defense.  In 
the  fedf^ral  courts  the  burden  of  presenting  contributory 
negligence  of  the  plaintiff  as  a  defense  has  always  been  upon 
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the  defendant,''^  and  this  burden  still  continues  in  a  suit 
brought  under  this  statute.  But  where  the  action  is  brought 
in  the  state  court  then  the  practice  peculiar  to  that  state 
need  not  necessarily  prevail,  unless  the  burden  to  show  con- 
tributory negligence,  before  the  enactment  of  this  statute,  has 
prevailed;  for,  while  the  plaintiff  must  prove  the  extent  of 
his  injuries  and  practically  the  amount  of  his  damages,  or 
furnish  a  basis  from  which  the  jury  (or  court  if  trying  the 
case  without  a  jury)  can  estimate  or  compute  such  amount, 
it  does  not  follow  that  he  must  first  prove  that  amount  and 
then  show  to  what  extent  they  have  been  lessened  by  his  own 
contributory  negligence.  Therefore,  when  he  has  proven  his 
injury  and  its  extent  and  other  attendant  facts,  thus  show- 
ing a  basis  from  which  the  jury  can  estimate  his  damages, 
if  the  defendant  desires  to  reduce  them  by  showing  plain- 
tiff's contributory  negligence  he  has  the  burden  to  do  so. 
It  necessarily  results  that  if  the  action  is  brought  in  a  state 
court,  the  burden  is  upon  the  defendant  to  show  plaintiff's 
contributory  negligence,  if  he  desires  to  reduce  what  the 
amount  of  the  damages  would  otherwise  be;  and  that  the 
rule  of  a  state  practice  casting  a  burden  upon  the  plaintiff 
to  show  his  freedom  from  fault  before  he  can  recover,  has 


^^  Railroad  Co.  v.  Gladmoii,  15  damages,  for  instance,  injured 
Wall.  401;  21  L.  Ed.  114;  In-  several  other  persons  who  recover 
dianapolis,  etc.,  R.  Co.  v.  Horst,  damages  from  the  employer.  Ckn 
93  U.  o.  291;  23  L.  Ed.  898;  the  latter,  when  sued  by  his  em- 
Hough  v.  Railway  Co.  100  U.  S.  ployee,  by  counter  claim  (in  those 
213;  25  L.  Ed.  612,  reversing  Fed.  states  allowing  a  counter  claim 
Cas.  No.  6,221;  Crew  v.  St.  Louis,  in  actions  to  recover  damages  oc- 
etc,  R.  Co.  20  Fed.  Rep.  87;  Hull  casioned  by  negligence)  reduce  the 
V.  Richmond,  2  Woodb.  &  M.  337 ;  damages  or  defeat  his  action  by 
Dunmead  v.  American,  etc.,  Co.  4  setting  up  the  damages  his  con- 
IMcCrary,  244;  Dillon  v.  Union  tributory  negligence  has  occa- 
Pacific  R.  Co.  3  Dill.  325;  Morgan  sioned?  It  is  thought  not;  be- 
V.  Bridge  Co.  5  Dill.  96;  Record  v.  cause  the  statute  does  not  give 
St.  Paul,  etc.,  R.  Co.  5  McCrary,  the  employer  a  cause  of  action 
515;  Wabash,  etc.,  R.  Co.  v.  Cen-  wliere  his  act  contributed  to  the 
tury  Trust  Co.  32  Alb.  L.  Jr.  96.  injury,   which   would   be   the   case 

Suppose  the  contributory  act  of  if  the  counter  claim  be  sustained, 
the  employee  caused  the  employer 
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necessarily  been  changed  and  does  not  appl}'  when  the  action 
is  based  upon  the  Federal  Employers'  Liability  Act. 

§72a.  When  contributory  negligence  does  not  di- 
minish damages.  The  proviso  to  section  three  provides 
that  if  the  injury  or  death  of  the  employe  was  occasioned 
by  the  violation  by  the  common  carrier  of  any  statute  en- 
acted for  the  safety  of  employes,  or  rather  if  the  violation 
contributed  to  it,  the  employe  shall  not  **be  held  to  have 
been  guilty  of  contributory  negligence"  in  such  case.  When 
such  a  case  is  presented  the  factor  of  the  employer's  con- 
tributory negligence  is  not  to  be  considered  in  order  to 
reduce  his  damages.  The  statute  absolutely  prohibits  it. 
But,  of  course,  the  violation  of  the  statute  must  have  been 
the  proximate  cause  of  the  injury,  else  the  employee  would 
not  be  guilty  of  negligence  at  all;  and. if  the  employe's  act 
was  the  proximate  cause  of  the  injury,  irrespective  of  the 
violation  of  the  statute,  then  he  cannot  recover;  because 
the  employer  has  been  guilty  of  no  actionable  negligence. 
So,  in  instances  of  a  violation  of  a  (Federal)  statute,  re- 
sulting in  an  injury  to  the  employe,  where  section  four  pro- 
vides it  shall  not  be  considered  that  the  employe  assumed 
the  risk,  the  damages  cannot  be  diminished  by  reason  of 
his  negligence  contributing  to  the  result.  But  in  all  such  in- 
stances the  violation  of  the  statute  must  have  caused  or  pro- 
duced the  injury — must  have  been  the  proximate  cause  of  it. 
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viving. 

Next  of  kin  dependent  upon 
employee. 

Who  are  dei>endent  on  de- 
ceased. 

Bastard. 

Emancipated   child. 

Ado])ted  child. 

Posthumous    child. 


74. 
75. 


76. 

77. 

78. 
79. 

80. 

81. 

82. 

83. 
84. 
85. 


SECTIOX. 

87.  Beneficiary  must  survive  de- 
ceased— Complaint. 

Statute  of  limitations. 

Complaint. 

Damages  by  way  of  solatium. 

Damages  for  suffering  of  de- 
ceased— ^Medical  and  fune- 
ral expenses. 

Measure   of  damages. 

Interest. 

Damages   not  part  of   estate. 

Judgment  recovered  by  de- 
ceased. 

Costs. 

Distribution  of  amount  re- 
covered. 

Death   of  beneficiary. 

Distribution  of  amount  re- 
covered. 

Eight  of  widow  to  sue  under 
state  statute. 


88. 
89. 
90. 
91. 


92 
93 
94 
95 

90 
97 

98 
99 

99ff. 


§  73.  Statute. — The  statute  provides  that  a  common  car- 
rier by  railroad  while  engaging  in  certain  commerce,  "shall 
be  liable  in  damages  to  any  person  suffering  injury  while  he 
is  employed  in  such  commerce,  or,  in  case  of  the  death  of 
such  employe,  to  his  or  her  personal  representative,  for  the 
benefit  of  the  surviving  widow  or  husband  and  children  of 
such  employe;  and,  if  none,  then  of  such  employe's  parents; 
and,  if  none,  then  of  the  next  of  kin  dependent  upon  such 
employe,  for  such  injury  or  death  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  officers,  agents,  or 
employes  of  such  carriers,"  etc.    Under  the  statute  only  the 

105 


106 


FEDERAL   EMPLO'i'ERS     LIABILITY   ACT. 


administrator  (and  perhaps  the  executor)  can  bring  the 
suit.^  The  general  administrator  may  bring  the  action,  a 
special   one   is  not  necessary.^ 

§74.  No  action  at  common  law.  — The  maxim  actio  per- 
sonalis morifur  cum  persona  applied  to  actions  at  common 
law  for  the  death  of  a  person;  and  this  is  tine  whether  the 
death  was  instantaneous  or  not  as  a  result  of  the  injury^' 
Therefore,  if  a  right  to  recover  exists,  it  must  be  given  by  a 
statute.*  A  statute  giving  a  right  of  action  in  force  at  the 
place  of  the  injury  applies  to  a  suit  in  admiralty.^ 

§  75.  Constitutionality  of  st-atute  allowing  recovery  for 
beneficiaries. — It  is  no  longer  an  open  question  that  a  stat- 


'  Cleveland,  etc..  R.  Co.  v.  Os- 
born,  36  Ind.  App.  34;  73  X.  E. 
Rep.  285;  Dillier  v.  Cleveland, 
etc.,  R.  Co.  34  Ind.  App.  52:  72 
N.  E.  Rep.  271;  Lake  Erie,  etc., 
R.  Co.  v.  Charmer,  161  Ind.  95; 
67  N.  E.  Rep.  623 ;  Cleveland,  etc.. 
R.  Co.  V.  Osgood.  36  Ind.  App. 
34;    73  N.   E.  Rep.   285. 

-Lake  Erie,  etc..  R.  Co.  v. 
Charmer,  supra;  Cleveland,  etc., 
R.  Co.  V.  Osgood,  supra. 

'Higgins  V.  Yelverton,  Yelv. 
89;  Baker  v.  Bolton,  1  Campb. 
493;  Osborn  v.  Gillett,  L.  R.  8 
Exch.  88;  42  L.  J.  Exch.  53:  28 
L.  T.  (X.  S.)  197;  21  W.  R.  409; 
Carey  v.  Berkshire  R.  Co.  1  Cush. 
475;  Eclen  v.  Lexingtcn.  etc.,  R. 
Co*  14  B.  Mon.  165:  Hyatt  v.  Ad- 
ams, 16  Mich.  180;  Grosso  v.  Del- 
aware, etc.,  R.  Co.  50  N.  J.  L. 
317;  13  Atl.  Rep.  233;  Lyons  v. 
Woodward,  49  Me.  29:  Wyatt  v. 
William?.  43  X.  H.  102:  Kramer 
V.  Market  St.  Ry.  Co.  25  Cal.  434; 
Little  Rock,  etc..  Ry.  Co.  v.  Bark- 
er. 33  Ark.  350;  Edgar  v.  Cos- 
tello,   14   S.   C.  20;    Xatchez,  etc., 


R.  Co.  V.  Cook,  63  Miss.  38; 
Scheffler  v.  Minneapolis,  etc.,  R, 
Co.  32  Minn.  125;  19  X.  W.  Rep. 
656:  Sherman  v.  Johnson,  58  Vt. 
40;  2  Atl.  Rep.  707;  Tliomas  v. 
Union  Pac.  Ry.  Co.  1  Utah,  132; 
Sullivan  v.  Union  Pac.  Ry.  Co.  2 
Fed.  Rep.  447;  1  McCrary,  301; 
Whitford  v.  Panama  R.  Co.  23 
X.  Y.  465;  Hubgh  v.  Xew  Orleans, 
etc.,  R.  Co.  6  La.  Ann.  495;  Her- 
man V.  Xew  Orleans,  etc.,  R.  Co. 
11  La.  Ann.  5;  Connecticut,  etc., 
Co.  V.  Xew  Y'ork,  etc.,  R.  Co.  25 
Conn.  265 :  Insurance  Co.  v. 
Brame.  95  U.  S.  754;  24  L.  Ed. 
580;  The  Harrislnirg,  119  U.  S. 
199;  7  Sup.  Ct.  Rep.  140;  30  L. 
Ed.  358;  reversing  15  Fed.  Rep. 
610;  In  re  La  Burgogne,  117  Fed. 
Rep.   261. 

*  Louisville,  etc.,  R.  Co.  v. 
Jones.  45  Fla.  407:  34  So.  Rep. 
246;  Peers  v.  Xevada.  etc.,  Co. 
119  Fed.  Rep.  400. 

^  Lindstron  v.  International, 
etc.,  Co.  117  Fed.  Rep.  170;  The 
Xorthern  Queen,  117  Fed.  Rep. 
906. 
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utc  allowing  a  recovery  for  the  benefit  of  those  dependent 
upon  the  deceased  is  constitutional.  The  validity  of  such  a 
statute  has  been  firmly  established.'*  This  is  true  although 
the  statute  only  applies  to  railroad  companies.^  Once  the 
cause  of  action  has  accrued  in  favor  of  a  beneficiary,  a  sub- 
sequent statute  cannot  change  the  beneficiary,^  or  repeal  the 
right  to  the  action." 

§  76.  Deceased  without  right  to  recover. — The  bene- 
ficiaries only  receive  their  right  to  recover  damages  through 
the  right  of  the  deceased  to  recover  damages  if  he  had 
brought  the  suit.  If  he  could  not  successfully  maintain  an 
action  for  his  injuries,  his  administrator  cannot  maintain  one 
successfully  for  their  benefit.^" 

§77.  Failure  of  deceased  to  bring  action.— The  failure 
of  the  deceased  to  bring  suit  for  his  injuries,  though  he  had 
ample  time  to  do  so,  is  no  defense.^^ 

§  78.  Instantaneous  death. — The  statute  expressly  pro- 
vides for  an  action  in  favor  of  the  beneficiaries  in  case  of 

« Boston,    etc.,   K.    Co.   v.    State,  Hecht    v.    Ohio,    etc.,    R.    Co.    132 

32  N.  H.  215;   Louisville,  etc.,  R.  Ind.    507;     32    N.    E.    Rep.    302; 

Co.   V.   Louisville,  etc.,   Co.    (Ky.)  Louisville,  etc.,  R.   Co.   v.   Thomp- 

17    S.    W.    Rep.    567;    Carroll    v.  son,    107   Ind.   442;    8  N.   E.   Rep. 

Missouri  Pac.  Ry.  Co.  88  Mo.  239;  18;   9  N.  E.  Rep.  357;   Pittsburg, 

Sherlock   v.   Ailing,   93   U.   S.   99;  etc.,  R.  Co.  v.  Hosea,  152  Ind.  412; 

23   L.   Ed.   819;    affirming  44   Ind.  53   N.   E.   Rep.    419;    Kaufman   v. 

184;   Southwestern,  etc.,  R.  Co.  v.  Cleveland,    etc.,    R.    Co.    144    Ind. 

Paulk,  Z4  Ga.  536;   Bond  v.  Seer-  456;    43    N.    E.    Rep.    446;    Penn- 

ace,  2  Duv.  576.  sylvania,    etc.,    R.   Co.    v.   Meyers, 

'  Boston,    etc.,   R.    Co.   v.    State,  1*36   Ind.   242 ;    36   N  E.   Rep.'  32 ; 

supra.  ]'.Iadison,  etc.,   R.   Co.  v.  Bacon,  6 

*  Chicago,  etc.,  R.  Co.  v.  Pounds.  Ind.    205;    Neilson    v.    Brown.    13 

11    Lea    (Tenn.)     130.  R.  I.  651;    Martin  v.   Wallace,   40 

'Denver,   etc.,   R.   Co.   v.   Wood-  Cxa.    52;    Wallace    v.    Connor,    38 

ward,  4  Colo.  102;  Lundin  v.  Kan-  Ga.    199;    Pym  v.   Great,   etc.,   Ry. 

sas  Pac.  Ry.  Co.  4  Colo.  433.  Co.  2  B.  &  S.  759. 

"Evansville,  etc..  R.  Co.  V.  Low-  » Jlalott    v.    Shimer,     153    Ind. 

dermilk.    15   Ind.    120;    Ohio,    etc.,  35;   54  N.  E.  Rep.   101. 
R.    Co.   V.    Tindall,    13    Ind.    366; 
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death  of  the  injured  persons;  and  this  applies  to  an  instan- 
taneous death/- 

§  79.     Beneficiaries  on  death  of  injured  employe. — In  an 

instance  of  the  death  of  the  injured  employe  his  personal 
representative  brings  the  action  for  the  benefit  of  those  sur- 
viving him  and  they  are  entitled  to  the  proceeds  of  any  judg- 
ment that   may   be  recovered   in  the   following  order,   viz: 

First — The  surviving  widow  or  husband  and  children  of 
such  employe. 

Second — If  there  be  no  husband,  widov/  or  children,  then 
for  the  benefit  of  the  employe's  parents. 

Third — If  there  be  no  beneficiaries  under  the  first  and 
second  class,  then  for  the  benefit  of  the  next  of  kin  dependent 
upon  such  employe. 

If  there  be  persons  of  the  first  class,  all  the  persons  of 
the  second  and  third  class  are  excluded;  if  there  be  none  of 
the  first  and  be  those  of  the  second  class,  all  those  of  the 
third  class  are  excluded;  and  it  is  only  where  there  are  none 
of  the  first  and  second  classes  that  those  of  the  third  class 
can  be  considered  as  beneficiaries.^^ 

1==  Brown  v.  Bufi'alo,  etc.,  E.  Co.  burg  v.  Vicksburg,  etc.,  R.  Co.  37 

22  N.  Y.  191;   Reed  v.  Northeast-  La.   Ann.   651;    Hamilton   v.   Mor- 

ern   R.  Co.  37   S.  C.  42;    IG  i'.   E.  gan,  etc..  R.  Co.  42  La.  Ann.  824; 

Eep.  289;  Roach  v.  Imperial  Min-  8  So.  Rep.  586. 

ing  Co.  7  Fed.  Rep.  608;   7.  Sawy.  ^'Dillier    v.    Cleveland,    etc.,    R. 

224;   International,  etc.,  R.  Co.  v.  Co.    34    Ind.    Ajip.    52;    72    N.    E. 

Kindred,  57  Tex.  491;   Murphy  v.  Rep.  271. 

New  York,  etc.,  R.  Co.  30  Conn.  Suppose  tlie  deceased  employee 
184;  Conners  v.  Burlington,  etc.,  left  no  surviving  widow,  no  chil- 
R.  Co.  71  Iowa,  490;  32  N.  W.  dren,  no  parent  and  no  next  of 
Rep.  465;  Worden  v.  Humeston,  kin  depenc.ing  upon  him;  and  a 
etc.,  etc.,  R.  Co.  72  Iowa,  201 ;  state  statute  gives  a  cause  of  ac- 
33  N.  W.  Rep.  629;  Nashville,  tion  where  a  person,  in  such  an 
etc.,  R.  Co.  V.  Prince,  2  Heisk.  instance  is  killed  by  the  negli- 
(Tenn.)  580;  Fowleker  v.  Nash,  genec  of  another.  Can  the  ad- 
5  Baxt.  (Tcnn.)  663;  Haley  v.  ministrator  of  the  deceased  main- 
Mobile,  etc.,  R.  Co.  7  Baxt.  tain  an  action  under  this  state 
(Tenn.)  239;  Kansas  City,  etc.,  statute?  If  the  act  is  to  be  con- 
R.  Co.  v.  Dauglierty.  H8  Tenn.  strued  as  exclusive,  then  the 
721;   13  8.  W.  Rep.  098;  Van  Am-  action   cannot  be  brought;    if  not 
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§  80.  No  husband  or  widow  surviving.— It  will  be  noted 
that  the  statute  provides  in  the  first  class  that  the  suit  shall 
be  brought  "for  the  benefit  of  the  surviving  widow  or  hus- 
band and  children  of  such  employe,"  and  the  question  nat- 
urally arises,  "Suppose,  where  the  deceased  employe  is  a 
husband  and  father  and  no  widow  survives  him,  can  the  suit 
be  maintained  for  the  benefit  of  his  children  alone?  Must 
there  be  a  surviving  widow  in  such  an  instance,  in  order  to 
authorize  the  bringing  of  the  suit?"  These  questions  have 
been  answered  by  some  of  the  state  courts  in  construing 
similar  statutes,  and  held  that  though  there  be  no  v>'idow  sur- 
viving the  deceased,  but  children  survive,  the  action  can  be 
maintained.^* 

§  81.  Next  of  kin  dependent  upon  employe. — If  there  be 
no  widow  or  husband  and  children  or  parent  of  the  deceased 
employe,  then  "the  next  of  kin  dependent  upon"  him  are 
entitled  to  the  proceeds  of  the  action,  these  falling  in  the 
third  group  of  beneficiaries.  But  the  fact  that  the  next  of 
kin  are  non-resident  aliens  does  not  defeat  the  action. ^•'^  Par- 
tial  dependency   is   sufficient  to  authorize   the   maintenance 

as  exclusive,  then  it  can  be.  Con-  ^"  Rietveld  v.  Wabash  R.  Co. 
gress  has  failed  to  give  a  right  129  la.  249;  105  N.  W.  Rep.  515; 
of  action  for  the  benefit  of  credi-  Pittsburg,  etc.,  R.  Co.  v.  Naylor,  73 
tors,  anu  if  the  act  is  to  be  con-  Ohio  St.  115;  76  N.  E.  Rep.  505; 
strued  as  exclusive,  then  none  can  Baltimore,  etc.,  R.  Co.  v.  Bald- 
be  maintainea  by  an  administra-  win,  144  Fed.  Rep.  5.3;  Alfson  v. 
tor.  Bush  Co.  182  N.  Y.  393;   75  N.  E. 

Steps  towards  a  divorce,  but  not  Rep.    230;    Atchison,   etc.,    R.    Co. 

procured,    still    leaves    the    wife   a  v.  Fajardo,  74  Kan.  314;    86  Pac. 

beneficiary.       Abel    v.    Northamp-  Rep.     301;     Tano:-     v.     Municipal, 

ton,  etc.,  Co.  212  Pa.  St.  329;    61  etc.,  Co.  84  N.   Y.   Stat.    1053;    88 

Atl.  Rep.  915.  App.    Div.    251;    Naylor   v.   Pitts- 

"City  of  Chicago  v.  Major,    18  burg,    etc.,    R.    Co.    4    Ohio    C.    C. 

111.   349;    Haggerty   v.   Central    R.  (N.    S.)    437     {contra,    Cleveland, 

Co.  31  N.  J.  L.  349;   McMahon  v.  etc.,    R.    Co.    v.    Osgood,    36    Ind. 

City  of  Xew  York,  33  N.  Y.  642;  App.    34;     70    IS.    E.    Rep.    839); 

Quin    v.    Mnore,    15    N.    Y.    432;  Hirschkovitz    v.    Pennsylvania    R. 

Oldfield  V.  New  York,  etc..  R.  Co.  Co.   138   Fed.  Rep.  438.' 
14   N.    Y.    310;    Tilley   v.    Hudson 
R.  Co.  24  N.  Y.  471. 
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of  the  suit.^®    But  in  the  ease  of  a  widow,  husband,  child  or 
parent  no  question  of  dependency  is  involved.^^ 

§  82.  Who  are  dependent  on  deceased. — In  the  previous 
section  it  is  said  that  a  partial  dependency  on  the  deceased 
was  all  that  was  necessary.  Who  is  dependent  is,  of  course, 
a  question  of  fact.  An  invalid  sister  who  has  received  each 
month  thirty  or  thirty-five  dollars,  is  unable  to  pay  her  doctor 
bills  or  to  work,  and  is,  in  fact,  dependent  upon  her  deceased 
brother,  comes  within  the  statute.^^  An  indigent  mother  living 
with  her  unmarried  son  and  depending  upon  him  for  support, 
is  dependent  upon  him  within  the  meaning  of  a  statute  simi- 
lar to  the  one  under  discussion. ^^  "Where  an  aged  father  lived 
in  a  foreign  country,  was  feeble,  destitute,  unable  to  work, 
and  the  deceased  had  many  times  sent  him  money,  it  was 
held  that  he  was  dependent  on  the  deceased  son.-*^  But  where 
it  appeared  that  the  alleged  beneficiary  was  a  half  sister 
\\-itli  two  children,  that  the  deceased  came  to  see  her  at  times 
and  then  usually  gave  her  money,  and  sent  her  money  every 
other  week  or  so  for  her  rent,  and  she  had  no  other  means 
of  support,  and  since  his  death  had  supported  herself,  it 
was  held  that  she  was  not  dependent  upon  him,  there  being 
nothing  to  show  the  amount  of  her  earnings  or  that  she 
was.  in  fact,  dependent  upon  him.-^  The  question  of  de- 
pendency does  not  depend  upon  a  strict  legal  right  to  it, 
as  where  a  person  because  of  some  disability,  and  without 
property,  was  dependent  on  the  deceased  for  support,  and 
because  of  past  support  he  had  reasonable  expectancy  of  the 
continuation  if  the  deceased  had  lived."     And  the  fact  that 

"Savannah  El.  Co.  v.  Bell.   124  etc.,    Co.     (Mo.    App.)     71    S.    W. 

Ga.  663;  53  S.  E.   109:  Louisville,  Tvcp.  infi2. 

etc.,    R.    Co.    V.    Jones    (Fla.).    39  » Boyle    v.    Columbia,    etc..    Co. 

So.  Rep.  485.  1^2  Mass.  93;    64  X.  E.   Rep.  726. 

"Beaumont,    etc.,    Co.    v.    Dill-  ^  Hodnett    v.    Bo.ston,    etc.,    R. 

worth,   16  Tex.  Civ.   App.  257:   94  Co.   156  Mass.  86;    30  N.   E.  Rep. 

S.  W.  Rep.  352.  224. 

"Daly   V.   New   Jersey,   etc.,    R.  *=  Louisville,     etc.,     R.     Co.     v. 

Co.    15.5   Mass.    1:    29   N".    E.   Rep.  Jones.    45    Fla.    407;    34   So.   Rep. 

507.  246:    United    States,    etc...    Co.    v. 

"Bowernian      v.       Lackawanna,  Sullivan.  22   App.  Dec.   115. 
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the  deceased  had  paid  attentions  to  a  young  lady  with  a  view 
to  marriage  does  not  even  tend  to  show  his  parents  were  not 
dependent  on  him  for  support.'^  Where  two  brothers  and  a 
nephew,  with  whom  deceased  lived  and  did  housework  they 
were  held  entitled  to  recover,  though  there  was  no  legal 
obligation  on  her  part  to  support  them.^*  The  fact  that 
the  beneficiary  is  a  married  woman  will  not  defeat  her  right 
of  action  where  she  does  not  live  with  her  husband,  is  not 
supported  by  him  but  was,  in  fact,  dependent  on  the  de- 
ceased.-^ And  the  fact  that  the  beneficiary  is  supported  by 
others  after  the  death  of  the  deceased  does  not  prevent  a 
recovery.-**  The  fact  of  dependency  must  be  established  by 
the  plaintiff  "  for  there  can  be  no  recovery  unless  that  be 
shown.^^ 

§  83.  Bastard.— A  suit  for  the  benefit  of  a  bastard  where 
its  reputed  father  has  been  killed  cannot  be  maintained;  for 
he  is  not  of  "kin"  to  the  reputed  father.-**  And  it  has  been 
held  that  the  mother  of  an  illegitimate  child  cannot  recover 
for  its  death,^°  though  it  is  believed  that  this  is  an  incorrect 
decision,  and  the  contrary  has  been  held.^^ 

^Futz  V.  Western  U.  T.  Co.  25  ®  McDonald    v.    Pittsburg,    etc., 

Utah,  263;   71  Pac.  Rep.  209.  R.  Co.  144  Ind.  459;  43  N.  E.  Rep. 

^  Smith    V.    Michigan,    etc.,    R.  447 ;      Thornburgh     v.     American, 

Co.   35    Ind.   App.    188;    73   N.   E.  etc.,   Co.    141    Ind.   443;    40   N.   E. 

Rep,  928.  Rep.    1062;     Dickinson    v.    North- 

=5  International,   etc.,    R.    Co.    v.  eastern  R.  Co.  2  H.  &  C.  735;   33 

Boykin   (Tex.  Civ.  App.),  85  S.  W.  L.   J.   Exch.   91;    9   L.  T.    (N.  S.) 

Rep.    1163.  299;   12  W.  R.  52;  Good  v.  Towns, 

^McDaniels   v.   Royle,   etc.,   Co.  56  Vt.  410. 

110  Mo.  App.  706;   85  S.  W.  Rep.  »» Harkins    v.     Philadelphia,     15 

679.  Phila.  286.     See  Marshall   v.  Wa- 

="  Willis,    etc.,    Co.    v.    Grizzell,  bash    R.    Co.    46    Fed.    Rep.    269; 

198    111.   313;    65   N.   E.   Rep.   74;  Robinson   v.   Georgia   R.,  etc.,   Co. 

Missouri,   etc.,   R.   Co.  v.   Freeman  117   Ga.   168;   43   S.  E.  Rep.  452; 

(Tex.   Civ.  App.),   73   S.   W.   Rep.  Runt    v.    Illinois,    etc.,    R    Co.    88 

542.  Miss.    575;    41    So.    Rep.    1;    Mc- 

^  Swift   &   Co.    V.   Johnson,    138  Donald  v.   Southern  R.   Co.   71    S. 

Fed.    Rep.    867;    Diller    v.    Cleve-  C.  352;   51   S.  E.  Rep.   138. 

land,  etc.,  R.  Co.  34  Ind.  App.  52 ;  ^^  ]\Iuhl    v.    Southern   M.    R.   Co. 

72  N.  E.  Rep.  271.  10  Ohio  St.  272. 
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.§  84.  Emancipated  child. — The  fact  that  the  child  of  the 
deceased  father  has  been  emancipated  is  no  defense.^-  Nor 
is  it  a  bar  to  the  action  that  the  child  was  not  living  with 
the  father  at  his  death,^^  or  its  custody  awarded  to  the  di- 
vorced wife.^* 

§  85.  Adopted  child. — It  has  been  held  that  an  adopting 
father  could  sue  for  the  death  of  his  adopted  child,^^  and  it 
would  seem  that  suit  could  be  brought  for  the  death  of  the 
adopting  father  where  such  adopted  child  was  the  sole  bene- 
ficiary. Yet  it  has  been  held  that  such  a  child  is  not  "next 
of  kin. ' '  ^®  But  a  child  that  had  been  merely  given  to  the 
deceased  cannot  be  treated  as  a  beneficiary,  not  being  of 
kin.3^ 

§  86.  Posthumous  child.— The  action  may  be  brought  for 
the  benefit  of  a  child  en  venire  sa  mere  at  the  time  of  its 
father's  death.^®     Such  a  child  is  a  "surviving  child. "^^ 

§  87.  Beneficiaries  must  survive  deceased — Complaint. — 
If  there  be  no  person  alive  designated  as  a  beneficiary  by  the 
statute,  then  no  action  can  be  maintained.     The  survival  of 

3=  Mattock  V.  Williamsville,  etc.,  ''State   v.    Soale,   36   Ind.    App. 

R.  Co.  (Mo.)  95  S.  W.  Rep.  849.  73;    74  N.   E.   Rep.    1111    (sale  of 

^  Gulla   V.   Lehigh,    etc.,   Co.    28  intoxicating  liquors  to  the  father. 

Pa.  Super.  Ct.   11.  resulting   in   his    death)  ;    Quinlen 

"Taylor    v.    San    Antonio,    etc.,  v.  Welch,  69  Hun,  584;  23  N.  Y. 

Co.    15    Tex.    Civ.    App.    344;    93  Supp.    963;     Tlielluson    v.    Wood- 

S.  W.  Rep.   674.  ford,  4  Ves.  227;    11  Ves.   112. 

"  Thornburgh  v.  American,  etc.,  ^  Nelson  v.  Galveston,   etc.,  Ry. 

Co.    141   Ind.   443;    40  N.   E.   Rep.  Co.   78   Tex.   621;    14   S.   W.   Rep. 

1062.  1021;   Texas,  etc.,  Ry.  Co.  v.  Rob- 

'•Heidcamp  v.  .Jersey  City,  etc.,  ertson  (Tex.),  17  S.  W.  Rep.  1041; 

R.   Co.   69  N.   J.   L.   284;    55   Atl.  The    George    and    Richard,    L.    R. 

Rep.   2.39.  Ad.  &  Ecc.  460;   24  L.  T.    (N.  S.) 

"Elwood  St.  Ry.  Co.  v.  Cooper,  717;  20  Weekly  Rep.  245;  Galves- 

22   Ind.  App.   459;   ,53  N.  E.   Rep.  ton,  etc.,   R.   Co.  v.   Contreras,  31 

1092;  Elwood  St.  Ry.  Co.  v.  Ross,  Tex.  Civ.  App.  489;  73  S.  W.  Rep. 

26   Ind.   App.  258;    58  N.  E.   Rep.  1051. 
535. 
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a  beneficiary  is  essential  to  the  maintenance  of  the  cause  of 
action/"  It  is,  therefore,  essential  for  the  administrator  to 
show  that  a  person  survived  the  deceased  employe  who  was 
then  a  beneficiary;  and  ff  he  do  not,  his  complaint  or 
declaration  will  be  insufficient;'*^  and  if  it  do  not  contain  an 
allegation  of  that  fact,  the  judgment  Avill  be  sul)ject  to  a 
motion  to  arrest  it.'- 

§  88.     Statute  of  limitations. — The  action  must  be  brought 
within  two  years   after  the   death   of   the   injured   person,*^ 


*"  Koening  v.  City  of  Covington 
(Ky.),  17  S.  W.  Rep.  128;  Cincin- 
nati, etc.,  R.  Co.  V.  Pratt,  92  Ky. 
233;  17  S.  W.  Rep.  484;  Ken- 
tucky, etc.,  R.  Co.  V.  McGinty,  12 
Ky.  L.  Rep.  482 ;  14  S.  W.  Rep.^601 ; 
Louisville,  etc.,  R.  Co.  v.  Coppage 
(Ky.),  13  S.  W.  Rep.  1086;  Ken- 
tucky, etc.,  R.  Co.  V.  Wainwright 
(KyO,  13  S.  W.  Rep.  438;  Cin- 
cinnati, etc.,  R.  Co.  V.  Adam 
(Ky.),  13  S.  W.  Rep.  428;  Louis- 
ville, etc.,  R.  Co.  V.  Merriweather 
(Ky.),  12  S.  W.  Rep.  935;  Con- 
ley  V.  Cincinnati,  etc.,  R.  Co, 
(Ky.)  12  S.  W.  Rep.  764;  Ken- 
ning V.  Louisville,  etc.,  Co.  (Ky. ) 
12  S.  W.  Rep.  550;  Wiltsie  v. 
Town  of  Linden,  77  Wis.  152;  46 
N.  W.  Rep.  234;  Woodward  v. 
Chicago,  etc.,  R.  Co.  23  Wis.  400; 
Serensen  v.  Northern  Pac.  Ry.  Co. 
45  Fed.  Rep.  407;  Lilly  v.  Char- 
lotte, etc.,  R.  Co.  32  S.  C.  142; 
10  S.  E.  932;  Warren  v.  Engle- 
hart,  13  Neb.  283;  13  N.  W.  Rep. 
401;  Conlin  v.  City  of  Charleston, 
15  Rich.  L.  201;  Burlington,  etc., 
R.  Co.  V.  Crockett,  17  Neb.  570; 
14  N.  W.  Rep.  219. 

"  Stewart  v.  Terre  Haute,  etc., 
R.  Co.  103  Ind.  44;  2  S.  E.  Rep. 
208;  Chicago,  etc.,  R.  C-o.  v.  La 
Porte,  33  Ind.  App.  691:  71  N.  E. 
Rep.  166;  Lamphear  v.  Bucking- 
ham, 33   Conn.  237;    Indianapolis, 


etc.,  R.  Co.  V.  Keely,  23  Ind.  133; 
Jeffersonville,  etc.,  R.  Co.  v.  Hen- 
dricks, 41  Ind.  48;  Chicago,  etc., 
R.  Co.  v.  Morris,  20  111.  400; 
Quincy  Coal  Co.  v.  Hood,  77  111. 
68;  Conant  v.  Griffin,  48  III.  410; 
Clore  V.  Mclntire,  120  Ind.  202; 
22  N.  E.  Rep.  128;  Missouri  Pac. 
Ry.  Co.  V.  Barber,  44  Kan.  612; 
24  Pac.  Rep.  969 ;  Safford  v.  Drew, 
3  Duer.  627;  Greroux  v.  Graves, 
62  Vt.  280;  19  Atl.  Rep.  987; 
Lucas  V.  New  York,  etc.,  R.  Co. 
21  Barb.  245;  Northern  Pac.  R. 
Co.  V.  Ellison,  3  Wash.  225;  -28 
Pac.  Rep.  233;  Westcott  v.  Cen- 
tral Vt.  R.  Co.  61  Vt.  638;  17 
Atl.  Rep.  745;  Schwarz  v.  Judd, 
28  Minn.  371;  10  N.  W.  Rep.  208; 
East  Tennessee,  etc.,  Ry.  Co.  v. 
Lilly,  90  Tenn.  503;  18  S.  W.  Rep. 
118;  Barnum  v.  Chicago,  etc.,  R. 
Co.  30  Minn.  461 ;  ION.  W.  Rep. 
364. 

^^Stewart  v.  Terre  Haute,  103 
Ind.  44;  2  N.  E.  Rep.  208. 

"  Goodwin  v.  Bodean,  etc.,  Co. 
109  La.  1050;  34  So.  Rep.  74; 
County  V.  Pacific,  etc.,  Co.  68  N. 
J.  L.'  273;  53  Atl.  Rep.  386; 
Staunton  Coal  Co.  v.  Fischer,  119 
111.  App.  284;  Dare  v.  Wabash, 
etc.,  R.  Co.  119  111.  App.  256; 
Crape  v.  Syracuse,  183  N.  Y.  395; 
76  N.  E.  Rep.  465. 
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and  the  time  is  not  extended  by  the  pendency  and  dis- 
missal of  a  former  action  as  allowed  by  some  codes  in  the 
ordinary  cases.*^  The  statute  requiring  the  action  to  be 
brought  within  two  years  is  not,  strictly  speaking,  a  stat- 
ute of  limitations,  which  must  be  specially  pleaded,  but  is 
an  absolute  bar,  not  removable  by  any  of  the  ordinary 
exceptions  of  that  statute.*^  "This  is  not  strictly  a  statute 
of  limitations,"  said  the  Supreme  Court  of  North  Carolina. 
"It  gives  a  right  of  action  that  would  not  otherwise  exist. 
*  *  *  It  must  be  accepted  in  all  respects  as  the  statute 
gives  it.  Why  the  action  was  not  brought  within  the  time 
does  not  appear,  but  any  explanation  in  that  respect  would 
be  unavailing,  as  there  is  no  saving  clause  as  to  the  time 
within  Avhicli  the  action  must  be  begun."*"  "The  time 
within  which  the  suit  must  be  brought,"  said  Chief  Justice 
Waite,  "operates  as  a  limitation  of  the  liability  itself  as 
created,  and  not  of-  the  remedy  alone.  It  is  a  condition  at- 
tached to  the  right  to  sue  at  all."  "The  liability  and  the 
remedy  [in  admiralty]  are  created  by  the  same  statutes,  and 
the  limitations  of  the  remedy  are,  therefore,  to  be  treated  as 
limitations  of  the  right. "  *^  It  follows  from  those  statements 
that  if  the  complaint  shows  the  action  w^as  not  brought 
within  the  two  years,  it  is  demurrable."*^*  No  exception  can 
be  alleged  to  excuse  the  delay.*^  The  statute  provides  that 
the  action  must  be  "commenced  within  two  years  from  the 

^'Rodman  v.   Missouri  Pac.  Ey.  Kingston,    lOfi    N.    C.    205;    10    S. 

Co.    65    Kan.    645;    70    Pac.    Rep.  E.  Rep.  907. 

642;   59  L.   R.  A.   704;    Cavanagh  *' The    Harrislmig,     119     U.     S. 

V.  Ocean,  etc.,  Co.  13  N.  Y.  Supp.  100;   7  Sup.  Ct.  Rep.   199;   30  L. 

540;  9  N.  Y.  Supp.  198;    11  N.  Y.  Ed.   358;    reversing    15   Fed.    Rep. 

Supp.   547;    12   N.  Y.   Supp.   609;  610. 

Boyd  V.  Clerk,  8  Fed.  Rep.  849.  •"*  Hanna     v.     JefTersonvllie     R. 

«Hill    V.    New    Haven,    37    Vt.  Co.     32     Ind.     113;    Jeffersonvi^'-, 

501;   Landigan  v.  New  York,  etc.,  etc.,  R.  Co.  v.  Hendricks,  41  Ind. 

R.  Co.  5  Civ.  Proc.  Rep.    (N.  Y.)  48;    George    v.    Cliicago,    etc.,    R. 

76;    Bonnell    v.    Jowett,    24    Hun,  Co.   51    Wis.    603;    8   N.   W.    Rep. 

524.  374. 

"Taylor   v.   Cranberry,  etc.,   Co.  '"Hill  v.  New  Haven,  37  Vt.  501. 
94   N.   C.    525;    Best  v.   Town  of 
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day  the  cause  of  action  accrued."  Where  the  employe  is 
instantly  killed,  the  cause  of  action  accrues  at  once  and  the 
statute  immediately  begins  to  run.*''  In  some  states  it  has 
been  held  that  the  statute  does  not  begin  to  run  until  an 
administrator  has  been  appointed;^"  but  directly  the  opposite 
has  also  been  held.^^  An  amendment  of  the  complaint  may 
be  made  after  the  two  years  have  expired,  if  it  does  not  state 
a  new  cause  of  action.^-  An  important  question  is  presented 
where  the  injured  employe  does  not  die  because  of  his  in- 
juries until  some  time  after  he  has  received  them — a  year, 
for  instance.  JMust  the  action  be  brought  within  two  years 
from  the  date  of  his  injury  or  within  two  years  from-  the 
date  of  his  death?  A  little  consideration  of  this  question 
will  show  that  the  suit  can  be  brought  within  two  years 
after  the  death  and  that  the  date  of  the  injury  is  immaterial 
in  this  respect.  "While  the  injured  person  was  alive  he  could 
have  no  administrator,  nor  could  his  parents,  wife,  children 
or  next  of  kin  dependent  upon  him  bring  an  action  because 
of  his  injuries;  and  if  he  brought  the  action  he  would  be 
entitled  to  the  damages  recovered  and  not  they.  So  much 
so  is  this  true  that  if  he  brought  the  action  and  then  died 
before  verdict  or  judgment  his  administrator  cannot  be  sub- 
stituted as  plaintiff,  but  must  bring  a  new  action.  The 
administrator's  right  of  action  is  a  new  and  independent 
one.  and  is  not  a  survival  of  the  deceased's  cause  of  action. ^^ 


"Hanna  v.  Jeffersonville  R.  Co.  120    Pa.    St.    G22;     17    Atl.    Rep. 

32  Ind.   113.  884;    Jeffersonville,  etc.,   R.  Co.  v. 

^"Andrews   v.    Hartford,  etc.,   R.  Hendricks,   41    Ind.   48;    Kuhns   v. 

Co.     34     Conn.     57;     Sherman     v.  Wisconsin,   etc.,  Ry,  Co.  76   Iowa, 

Western   Stage  Co.   24  Iowa,  515;  67;   40  N.  W.  Rep.  92;   Moody  v. 

see  Louisville,  etc.,  R.  Co.  v.  San-  Pacific  R.  Co.  68  Mo.  470;   Daley 

ders,   86   Ivy.   259;    5    S.   W.   Rep.  v.   Boston,  etc.,  R.   Co.   147   Mass. 

563.  101;   16  N.  E.  Rep.  690. 

"Fowlkes  V.  Nashville,   etc.,   R.  ^Dillier    v.    Cleveland,    etc.,    R. 

Co.   5    Baxt.    663:    9    Heisk.    829;  Co.    34   Ind.    App.    52;    72    X.    E. 

see    Bledsoe    v.    Stokes,     1     Baxt.  Rep.  271;   Hilliker  v.  Citizens  St. 

312,  and  Flatley  v.  Memphis,  etc.,  Ry.    Co.    152    Ind.    86;    52    N.    E. 

R.  Co.  9  Heisk."  230.  Rep.   607 ;    Pittsburg,   etc.,   R.    Co. 

^'City    of    Bradford    v.    Downs,  v.  Hosea,   152  Ind.  412;   53  N.  E. 
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It  necessarily  follows  that  the  statute  begins  to  run  from  the 
date  of  the  death  of  the  injured  person. 

§  89.  Complaint. — It  is  clear  that  the  complaint  or  dec- 
laration must  show  that  persons  were  alive,  at  least  at  the 
time  of  the  death  of  the  injured  person,  who  come  within 
some  one  of  the  clauses  of  the  statute,  and  who  would  be 
entitled  to  the  damages  recovered ;  and  this  fact  must  be  sup- 
ported by  proof.''*  If  the  names  of  those  entitled  to  share  in 
the  damages  be  given,  it  is  not  necessary  to  show  there  are  no 
such  others. ^^  AA'hile  it  is  proper  to  allege  facts  showing  a 
pecuniary  loss  to  the  beneficiaries,^^  yet  that  is  not  necessary, 
for  the  court  will  presume  damages  followed. ^^  It  need  not 
be  averred  that  there  was  an  immediate  death,  an  averment 
of  a  mediate  death  being  sufficient.^*  The  complaint  must 
show  the  plaintiff's  capacity  to  sue.^^  It  must  also  show  the 
same  facts,  except  the  matter  of  damages,  the  deceased  would 
have  been  required  to  allege  if  he  had  when  alive  brought 


Rep.  419;  Malott  v.  Shimer,  153 
Ind.  35:  54  X.  E.  Eep.  101;  Hede- 
kin  V.  C4illespie,  33  Ind.  App.  650; 
72  X.  E.  Rep.  143;  All  v.  Barn- 
well County,  29  S.  C.  161:  7  S.  E. 
Rep.  58. 

"  Webster  v.  Xorwegian  !Min. 
Co.  137  Cal.  399;  70  Pac.  Rep. 
276;  Oulighan  v.  Butler,  189 
Mass.  287;  75  N.  E.  Rep.  726; 
Chicago,  etc.,  R.  Co.  v.  La  Porte, 
33  Ind.  App.  691;  71  X.  E.  Rep. 
166;  St.  Louis,  etc.,  R.  Co.  v. 
Black,  79  Ark.  179;  95  S.  W. 
Rep.  155;  Southern  R.  Co.  v.  Max- 
well, 113  Tenn.  464;  82  S.  W. 
Rep.  1137;  Chicago,  etc.,  R.  Co.  v. 
Kinmare,  115  111.  App.  1.32. 

'"Peers  v.  Nevada,  etc.,  Co.  119 
Fed.  Rep.  400;  Barnes  v.  Ward. 
9   C.   B.   392. 

**  Union    Pac.    R.    Co.    v.    P.oeser 


(Xeb.)    95  X.  W.  Rep.  68. 

67  Peers  V.  Xevada,  etc.,  Co.  19 
Fed.  Rep.  400;  Peden  v.  American 
Bridge  Co.  120  Fed.  Rep.  523; 
Kenney  v.  Xew  York,  etc.,  Co.  49 
Hun,  535;  2  X.  Y.  Supp.  512; 
Wescott  V.  Central  Vt.  R.  Cj.  61 
Vt.  438;  17  Atl.  Rep.  745;  Bar- 
num  V.  Chicago,  etc.,  R.  Co.  30 
]\Iinn.  461:  16  X.  W.  Rep.  364; 
Kelley  a'.  Chicago,  etc.,  R.  Co.  50 
Wis.  381;  7  X.W.  Rep.  291;  Kor- 
rady  v.  Lake  Shore,  etc.,  R.  Co. 
131  Ind.  261;  29  N.  E.  Rep.  1069; 
Chicago,  etc.,  R.  Co.  v.  Thomas, 
155  Ind.  634:  58  X.  E.  Rep.  1040. 

"^"Carrigan  v.  Stilhvell,  97  Me. 
247:  54  Atl.  Rep.  389;  61  L.  R. 
A.   163. 

"^^lartin  v.  Butte  (Mont.)  86 
Pac.  Rep.  204. 
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a  suit  to  recover  damages  for  the  same  injury.""  It  need 
not  be  alleged  that  the  damages  had  not  been  paid."'  It  must 
be  shown  that  the  injured  person  had  died;"-  but  it  need  not 
necessarily  be  proven  of  the  precise  date  alleged  when  it 
took  place."''  It  is,  in  fact,  not  necessary  to  set  out  the 
names  of  the  beneficiaries,  it  being  sufficient  to  allege  that 
he  left  a  parent,  or  wife  or  children  or  next  of  kin  (per- 
haps stating  they  were  brothers,  sisters  or  cousins)  depend- 
ent upon  him  f'^  though  the  better  practice  is  to  name  them."'^ 
It  is  not  fatal  to  describe  some  as  beneficiaries  who  are  not 
if  others  be  named  who  are.""  Where  a  complaint  alleged 
the  deceased  left  as  his  "only  heirs  at  law^"  a  father  and 
mother,  it  was  held  not  necessary  to  allege  he  left  neither 
wife  nor  children.""  The  appointment  of  the  plaintiff  as 
administrator  need  not  be  expressly  alleged,  where  he  brings 
the  suit  in  his  representative  capacity."^  In  jurisdictions 
where  it  has  been  necessary  to  allege  that  a  plaintiff  w^as 
without    fault    contributing    to    the    injuries,    it    has    been 


«"  Trott  V.  Birmingham  R.  Co. 
144  Ala.  383;  39  So.  Rep.  710; 
Rosney  v.  Erie  R.  C"o.  124  Fed. 
Rep.  90 ;  Birmingham,  etc.,  Ry. 
Co.  V.  Gumi,  141  Ala.  372;  37  So. 
Rep.  329;  Dorsey  v.  Columbus  R. 
Co.  121  Ga.  697;  49  S.  E.  Rep. 
698;  United,  etc.,  Co.  v.  State, 
100  Md.  634;   60  Atl.  Rep.  248. 

"  Louisville,  etc.,  R.  Co.  v.  Sum- 
mers,  125  Fed,  Rep.  719. 

®^  Denver,  etc.,  R.  Co.  v.  Gun- 
ning. 33  Colo,  280;  80  Pac.  Rep. 
727. 

"■■'  International,  etc.,  R.  Co.  v. 
Glover,  13  Tex.  Civ.  App.  203;  88 
S.  W.  Rep.  515. 

"*  Jeft'ersonville,  etc.,  R.  Co.  v. 
Hendricks,  41  Ind.  48;  Dugan  v. 
Meyers,  30  Ind.  App.  237;  65  X. 
E.  Rop.  1046;  Commercial  Clul)  v. 
Hilliker,  20  Ind.  App.  239;  50  N. 
E.    Rep,    578;    Korrady    v.    Lake 


Shore,  etc.,   R.  Co.    131   Ind.   261; 

29  N.  E.  Rep.  1069;  Clore  v.  Mc- 
Intire,  120  Ind.  262;  22  X.  E. 
Rep.  128 ;  Conant  v.  Griffin,  48  111. 
410;  Howard  v.  Delaware,  etc.,  R. 
Co.  40  Fed.  Rep.   195. 

^*  Pennsylvania  Co.  v.  Coyer, 
163  Ind.  631;  72  X.  E.  Rep.  875; 
Barnum    v.    Chicago,   etc.,   R.    Co. 

30  Minn.  461 ;   16  X.  W.  Rep.  364. 
•'"Clore     v.    Mclntire,     120    Ind. 

262;  22  X.  E.  Rep.  128;  Korrady 
v.  Lake  Shore,  etc.,  R.  Co.  131 
Ind.  261;  29  X^.  E.   1060. 

"  Chicago,  etc.,  R.  Co.  v.  La 
Porte,  33  Ind.  App.  091  ;  71  X.  E. 
Rep.  166. 

'"'■'' Chicago,  etc.,  R.  Co.  v.  Cum- 
mins, 24  Ind.  App.  192;  53  X.  E. 
Rep.  1026;  Louisville,  etc.,  R.  Co. 
V.  Trammell,  93  Ala.  350;  9  So. 
Rep.  870;  Bowler  v.  Lane,  9  Met. 
(Ky.)   311. 
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held  not  necessary  to  allege  that  the  administrator,  or  even 
the  beneficiaries,  ^vcre  free  from  fault/''-"  but  under  the  pres- 
ent statute  even  this  allegation  is  not  necessary.  If  the  com- 
plaint does  set  out  the  names  of  the  beneficiaries,  proof  as 
to  their  sex  is  immaterial.^*'  The  appointment  of  the  plaintiff 
as  administrator  is  not  put  in  issue  by  a  general  denial,  and 
so  need  not  be  proven.'^^  An  amendment  is  allowable  which 
adds  different  allegations  in  respect  to  the  defendant's  negli- 
gence,^- or  more  particulars,"  or  adds  an  allegation  that  the 
deceased  left  a  wife  and  children.'^* 

§  30.  Damages  by  way  of  solatium. — Damages  cannot  be 
allowed  by  way  of  solatium  for  the  grief  and  wounded  feel- 
ings of  the  beneficiaries.  '^^ 

§  91.  Damages  for  suffering  of  deceased — Medical  and 
funeral   expenses.— Damages   cannot  be   recovered  for  the 


""  Chicago,  etc.,  R.  Co.  v.  La 
Porte,  33  Ind.  App.  691;  71  N.  E. 
Rep.  166. 

'°  O'Callaghan  v.  Bode,  84  Cal. 
489;  24  Pac.  Rep.  269. 

''^  Ewen  V.  Chicago,  etc.,  R.  Co. 
38  Wis.  613;  Union  Ry.,  etc.,  Co. 
V.  Shacklet,  119  111.  232;  10  N.  E. 
Rep.   896. 

If  his  letters  of  administration 
have  been  revoked,  that  fact  must 
be  put  in  issue  by  a  special  plea. 
Burlington,  etc.,  R.  Co.  v.  Crock- 
ett, 17  Neb.  570;  24  N.  W.  Rep. 
219. 

"Daley  v.  Boston,  etc.,  R.«Co. 
147  Mass.  101;  16  N.  E.  Rep.  690. 

"Harris  v.  Central  R.  Co.  78 
Ga.  525;  3  S.  E.  Rep.  355. 

'*  South  Carolina  R.  Co.  v.  Nix, 
68  Ga.  572;  see  Haynie  v.  Chi- 
cago, etc.,  R.  Co.  9  111.  App.  105. 

"Blake  v.  Midland  Ry.  Co.  18 
Q.  B.  03;  21  L.  J.  Q.  B.  233;  10 
Jur.  562;  Illinois  Cent.  R.  Co.  v. 
Barron,  5  Wall.  90;  18  L.  Ed.  591 ; 


affirming  1  Biss.  453 ;  Fed.  Cas. 
No.  1,053;  Wharton  v.  Chicago, 
etc.,  R.  Co.  2  Biss.  282;  S.  C.  13 
Wall.  270;  Kancas  Pacific  Ry.  Co. 
V.  Cutter,  19  Kan.  93;  State  v. 
Baltimore,  etc.,  Ry.  Co.  24  Md. 
84;  City  of  Chicago  v.  Scholten, 
75  111.  468;  Little  Rock,  etc.,  Ry. 
Co.  V.  Barker,  33  Ark.  350;  Myn- 
ning  V.  Detroitj  etc.,  Co.  59  Mich. 
257;  26  N.  W.  Rep.  514;  Hutch- 
ins  V.  St.  Paul,  etc.,  R.  Co.  44 
Minn.  5;  46  N,  W,  Rep.  79;  An- 
derson V.  Chicago,  etc.,  R.  Co.  35 
Neb.  95;  52  N.  W.  Rep.  840; 
Besenecker  v.  Sale,  8  Mo.  App. 
211;  Tilley  v.  Hudson,  etc.,  Co. 
29  N.  Y.  252;  24  N.  Y.  471;  Penn- 
sylvania Co.  V.  Zebe,  33  Pa.  St. 
318;  March  v.  Walker,  48  Tex. 
375;  Louisville,  etc.,  R.  Co.  v. 
Rush,  127  Ind.  545 ;  20  N.  E.  Rep. 
1010;  ^Morgan  v.  Southern  Pac. 
R.  Co.  95  Cal.  510;  30  Pac.  Rep. 
603;  Canadian  Pac.  Ry.  Co,  v. 
Robinson,'  14  Can.  Sup.  Ct.  105. 
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physical  and  mental  snffcring  of  the  deceased  i''"  nor  can  they 
be  recovered  for  medical  and  funeral  expenses.'" 

§  82.  Measure  of  damages. — It  will  be  observed  that  the 
statute  does  not  undertake  to  fix  a  limit  as  to  the  amount 
of  damages  recoverable.  Therefore,  the  courts  are  at  liberty 
to  apply  the  usual  rules  followed  in  such  instances.  The 
question  is,  "What  loss  did  the  beneficiaries  suffer  by  the 
death  of  the  deceased?"  In  ascertaining  that  loss  the  age 
of  the  deceased,  his  earning  capacity,  his  probable  earnings, 
his  habits  of  industry,  his  drinking  habits,  and  any  other  fact 
bearing  upon  his  capacity  to  furnish  the  beneficiaries  a  live- 
lihood may  be  considered.'^     The  special  aptitude  of  the  de- 


^«  Blake  v.  Midland  Ry.  Co.  18 
Q.  B.  93;  21  L.  J.  Q.  B.  233;  16 
Jur.  562;  Illinois  Cent.  R.  Co.  v. 
Barron,  5  Wall.  90;  18  L.  Ed. 
591;  affirming  1  Biss.  453;  Fed. 
Cas.  No.  1053;  Railroad  Co. 
V.  Whitton,  13  Wall.  270;  20 
L.  Ed.  571 ;  affirming  2  Biss. 
282;  Fed.  Cas.  No.  17,597;  Old- 
field  V.  New  York,  etc.,  R.  Co. 
14  N.  Y.  310;  Donaldson  v.  Mis- 
sissippi, etc.,  R.  Co.  18  Iowa,  280; 
Pennsylvania  R.  Co.  v.  Henderson, 
51  Fsi.  St.  315;  Potter  v.  Chicago, 
etc.,  R.  Co.  21  Wis.  372;  South- 
ern, etc.,  Co.  V.  Bradley,  52  Tex. 
587 ;  Kansas  Pac.  Ry.  Co.  v.  Cut- 
ter,  19  Kan.  83. 

'"  Dolton  V.  South  Eastern  R. 
Co.  4  C.  B.  (N.  S.)  296;  4  Jur. 
(N.  S.)    711;   27  L.  J.  C.  P.  227. 

It  has  been  argued  that  the 
administrator  may  recover  the 
same  damages  the  deceased  em- 
ployee would  have  recovered  if  he 
had  pressed  his  cause  of  action 
to  judgment  before  his  death. 
But  that  argument  was  based 
upon  a  desire  or  effort  to  show 
that  the  administrator's  cause  of 
action    accrued    when    the    injury 


was  inflicted,  and  not  when  death 
supervened,  and  thus  enable  the 
defendant  employer  to  take  ad- 
vantage of  the  statute  of  limita- 
tions when  he  could  not  do  so  if 
the  cause  of  action  did  not  accrue 
to  the  administrator  until  death 
occurred. 

The  writer  is  of  the  opinion 
that  the  better  rule  is  stated  in 
the  text,  and  that  it  was  not  the 
intention  of  Congress  to  allow  the 
administrator  to  recover  damages 
for  the  sufferings  of  the  deceased, 
but  for  the  support  of  those  depen- 
dent upon  him,  and  thus  prevent 
them  becoming  burdens  upon  the 
public  for  their  support.  This  ia 
the  moving  incentive  for  the 
enactment  of  the  statute  allowing 
a  recovery  by  the  administrator; 
and  in  the  light  of  this  incentive 
this  statute  must  be  construed. 

™Kaglit  V.  Sadtler,  etc.,  Co.  91 
Mo.  App.  574;  St.  Louis,  etc., 
Ry.  Co.  V.  Bowles  (Tex.  Civ.  App.) 
72  S.  W.  Rep.  451;  Watson  v. 
Seaboard,  etc.,  R.  Co.  133  N.  C. 
188;  45  S.  E.  Rep.  555;  Davidson, 
etc.,  Co.  v.  Severson,  109  Tenn. 
572;   72  S.  W.  Rep.  967;  Neal  v. 
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ceased  for  a  particular  trade  may  be  considered."^  So  his 
health  may  be  shown  as  bearing  upon  his  earning  capacity.*** 
His  disposition  to  contribute  to  the  support  of  those  depend- 
ent upon  him,  or  to  that  of  his  wife,  children  or  parents,  is  a 
factor  to  be  considered.*'^  In  the  case  of  a  widow,  at  least, 
the  amount  of  damages  she  suffered  may  be  based  upon  the 
length  of  time  the  deceased  would  probably  have  lived  f-  and 
this  is  not  affected  by  her  subsequent  marriage.^^  Where 
the  deceased  had  a  child,  the  value  of  his  services  for  the 
care  and  education  of  such  child  may  be  taken  into  considera- 
tion,®* as  well  as  his  probable  increase  of  earning  power.®^ 
Where  the  wife  is  the  beneficiary,  the  measure  of  damages  is 
the  probable  amount  she  would  have  received  if  he  had  lived 
and  not  his  probable  earnings.^"^  If  the  beneficiaries  are  next 
of  kin  dependent  upon  him,  proof  of  mere  relationship  is  not 
sufficient :   the   actual  fact   of  expectancy  must  be  shown.*' 


Wilmington,  etc.,  Co.  3  Penn. 
(Dei.)  467;  Carter  v.  North  Caro- 
lina R.  Co.  139  X.  C.  499:  52  S. 
E.  Rep.  042;  Beaumont,  etc.,  R. 
Co.  V.  Dilworth,,  16  Tex.  Civ.  App. 
257:  94  S.  W.  Rep.  352;  Knott 
V.  Peterson,  125  la.  404;  101  X. 
W.  Rep.  173;  San  Antonio,  etc., 
R.  Co.  V.  Brock  (Tex.  Civ.  App.), 
80  S.  W.  Rep.  422. 

"'  Snyder  v.  Lake  Shore,  etc.,  Ry. 
Co.  13i  Mich.  418;  91  X.  W.  Rep. 
643;  Evarts  v.  Santa  Barbara, 
etc.,  R.  Co.  (Cal.  App.);  86  Pac. 
Rep.  830;  Reiter,  etc.,  Co.  v.  How- 
lin,  144  Ala.  192;  40  So.  Rep.  280. 

»CofTey,  etc.,  Co.  v.  Carter,  65 
Kan.  565;   70  Pac.  Rep.  635. 

^  Fajardo  v.  New  York  Cent. 
R.  Co.  84  X.  Y.  App.  Div.  354. 

**  Cox  V.  Wilmington,  etc.,  Ry. 
Co.  4  Penn.  162  (Del.);  53  Atl. 
Rep.   569. 

'"  Consolidated  Store  Co.  v.  Mor- 
gan, 160  Ind.  241:  60  X.  E.  Rep. 
696:  Chicago,  etc.,  R.  Co.  v.  Dris- 
coll,    207    III.    9;    69    X.    E.    Rep. 


620;  but  see  Hewill  v.  East,  etc., 
Co.   (Mich.)   98  X.  W.  Rep.  992. 

"  Cameron,  etc.,  Co.  v.  Anderson, 
98  Tex.  158:   81  S.  \Y.  Rep.  282. 

Mortality  tables  may  be  based 
on  the  expectancy  of  life.  Mix 
V.  Hamburg,  etc.,  Co.  85  X.  Y. 
App.  Div.  475;  83  X.  Y.  St.  322; 
Knott  V.  Peterson,  125  la.  404; 
101  X.  W.  Rep.  524;  Ft.  Worth, 
etc.,  R.  Co.  V.  Linthicum,  33  Tex. 
Civ.  App.  375;   77  S.  W.  Rep.  40. 

^  Halverson  v.  Seattle  El.  Co. 
35  Wash.  600:  77  Pac.  Rep.  1058; 
Barnes  v.  Columbia  Lead  Co.  107 
Mo.  App.  608;   82  S.  W.  Rep.  203. 

^  Reed  v.  Queen  Anne  R.  Co. 
4  Penn.  (Del.)  413;  57  Atl.  Rep. 
529;  Houston,  etc.,  R.  Co.  v.  Tur- 
ner, 34  Tex.  Civ.  App.  397;  78  S. 
W.  Rep.  712  (jury  to  consider 
whether  a  less  sum  presently  paid 
would  compensate  her.) 

^  Standard,  etc..  Co.  v.  Munsey, 
33  Tex.  Civ.  App.  416;  76  S,  W. 
Rep.  931. 
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Declarations  of  deceased  evincing  a  probable  support  are  ad- 
missible.*^ If  the  suit  is  for  the  loss  of  a  wife,  the  husband 
being  the  beneficiary,  the  fact  of  his  remarriage  cannot  be 
shown. *'^  The  jury  must  determine  the  amount  of  the  loss,  and 
to  do  this  may  apply  their  own  observation,  experience  and 
knowledge  to  the  circumstances  of  the  case;^''  but  they  must 
confine  themselves  to  the  evidence. ^^  The  expectancy  of  the 
life  of  the  deceased  may  be  shown  f-  but  to  show  this  the 
longevity  of  the  father  or  mother  of  the  deceased  cannot  be 
shown. ''^  If  the  beneficiaries  are  dependent  upon  the  de- 
ceased, then  their  expectancy  in  life  may  be  shown."*  The 
fact  that  the  deceased  father  may  have  become  impoverished 
if  he  had  lived,  and  thus  a  burden  to  his  children,  need  not 
be  considered  by  the  jury."''  It  cannot  be  shown  what  would 
be  the  cost  of  an  annuity  bond  on  the  deceased's  expectancy 
of  life  which  would  be  sufficient  to  produce  an  annual  in- 
come equal  to  his  annual  income  at  the  time  of  his  death."' 
In  ca.se  of  the  death  of  a  parent  leaving  a  minor  child,  the 
child's  loss  of  care,  education,  support  and  moral  training 
is  a  subject  for  the  jury 's  consideration  ;"^  and  it  may  also  be 
shown  in  defense  that  he  had  abandoned  it  f^  or  his  solicitude 

"^Gulf,    etc..    R.    Co.    V.    Brown,  Kansas    City.    178    Mo.    528;     77 

33  Tex.   Civ.  App.   2G9 ;    7G   S.  W.  S.   W.   Rep.  890. 

Rep.  794.  '^  Hinsdale  v.  New  York,  etc.,  R. 

^"International,   etc.,  Ry.   Co.  v.  Co.  81  X.  Y.  App.  Div.  617. 

Boykin   (Tex.  Civ.  App.)   85  S.  W.  »*  The  Dauntless,   121    Fed.  Rep. 

Rep.   1163;    St.  Louis,  e'c.  R.   Co.  420. 

V.    Cleere    (Ark.)    88    ».    W.    Rep.  »^  Stemples   v.    Metropolitan    St. 

995   (a  wife  remarrying.)  Ry.  Co.   174  N.  Y.  512;    66  N.  E. 

"o  Denver,   etc.,    R.    Co.    v.    Gun-  Rep.    1117. 

ning,   33   Colo.   280;    80  Pac.   Rep.  ='«  Hinsdale  v.  New  York,  etc.,  R. 

727;    Utah,   etc.,   Co.   v.   Diamond,  Co.  81  K  Y.  App.  Div.  617. 

etc.,    Co.    26   Utah,    299:    73    Pac.  »- Ganoche   v.   Johnson,  etc.,   Co. 

Rep.  524.  116  Mo.  App.  596;  92  S.  W.  Rep. 

"Cleveland,     etc.,      R.     Co.      v.  918:    Beaumont,   etc.,    Co.    v.    Dil- 

Drumm,  32  Ind.  App.  547:   70  X.  worth,    16   Tex.   Ct.   Rep.   257;    94 

E.   Rep.  286.  R.    W.    Rep.    352;    Texas,   etc..    R. 

"  CoffeyA'ille,  etc.,  Co.  v.  Carter,  Co.    v.    Green,    15    Tex.    Ct.    Rep. 

65   Kan.   565;    70   Pac.   Rep.   635;  133:   95   S.  W.  Rop.  694. 

Haines  v.   Pearson,   100   ]\ro.   App.  '^^  Beaumont,    etc.,     Co.    v,    Dil- 

551;  75  S.  W.  Rep.   194;   Jones  v.  worth,   supra. 
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for  its  moral  training/'"  In  case  of  the  death  of  a  minor 
child,  the  value  of  his  services  until  maturity  may  be  re- 
covered ;^°°  and  it  may  be  shown  that  he  was  obedient,  indus- 
trious and  economical/'"  But  it  should  be  observed  that  the 
damages  to  the  child  are  not  limited  to  those  which  accrued 
during  his  minority/"-  If  a  parent  is  the  beneficiary,  then 
damages  may  be  awarded  for  reasonable  expectation  of  the 
parent  of  benefits  that  might  have  accrued  for  the  services 
:aind  society  of  the  deceased  child  ;^°^  but  not  for  grief  or 
anguish  to  the  parent  nor  for  sufferings  of  the  child/®*  The 
parent  when  dependent  on  the  child  is  entitled  to  recover 
more  than  nominal  damages/"^  The  amount  of  proj)erty  left 
by  the  deceased  is  not  a  subject  of  inquiry,^""  nor  the  pecuni- 
ary resources  of  the  widovr  or  next  of  kin  or  their  unfor- 
tunate condition/"^  Declarations  of  the  deceased  concerning 
efforts  of  his  children  to  get  his  property  away  from  him  are 
not  admissible/"^  The  physical  condition  of  the  beneficiary 
cannot  be  shown /°®  nor  loss  of  society  and  grief/°®* 


'sSt.  Louis,  etc.,  R.  Co.  v. 
Mathias  (Ark.),  91  S.  W.  Rep. 
763. 

""  Cuml3erlancl,  etc.,  Co.  v.  An- 
derson, 89  Miss.  732;  41  So.  Rep. 
263. 

^*^  Anthony,  etc.,  Co.  v.  Ashbj', 
198  111.  562;  64  N.  E.  Rep.  1109; 
Stempels  v.  Metropolitan  St.  Ry. 
Co.  174  N.  Y.  512;  66  N.  E.  Rep. 
1117;  St.  Louis,  etc.,  Ry.  Co.  v. 
Haist,  71  Ark.  258;  72  S.'  W.  Rep. 
893. 

'"-  Galveston,  etc.,  Ry.  Co.  v. 
Puenta,  30  Tex.  Civ.  App.  246;  70 
S.  W.  Rep.  362. 

1"' Chicago,  etc.,  R.  Co.  v. 
Beaver,  199  111.  34;  65  X.  E.  Rep. 
144 ;  Corbett  v.  Oregon,  etc.,  R. 
Co.  25  Utah,  449;  71  Pac.  Rep. 
1065;  Draper  v.  Tucker,  69  Neb. 
434;   95  N.  W.  Rep.   1026. 

'"♦  Corbett  v.  Oregon,  etc..  Ry. 
Co.   supra. 

"*■'■  Rowerman       v.       Lnckawninia 


? fining  Co.  (Mo.  App.)  71  S.  W. 
Rep.  1062. 

"•*  Chicago,  etc.,  R.  Co.  v. 
Holmes,  68  Xeb.  826;  94  X.  W. 
Rep.    1007. 

1°'  Pittsburg,  etc.,  R.  Co.  v.  Kin- 
mare,  203  111.  388;  67  X.  B.  Rep. 
820. 

lo*  Brown  v.  Southern  Ry.  Co. 
65  S.  C.  260;  43  S.  E.  Rep.  794. 

"=  Seattle,  etc.,  Co.  v.  Ilartless, 
144  Fed.  Rep.  379;  contra,  Evarta 
v.  Santa  Barbara,  etc.,  R.  Co.  3 
Cal.  App.  712;  86  Pac.  Rep.  830; 
Emery  v.  Philadelphia,  208  Pa. 
St.  492;  57  Atl.  Rep.  977;  Fidel- 
ity, etc.,  Co.  V.  Buzzard,  69  Kan. 
330;  76  Pa.  St.  832;  Te\-as,  etc., 
R.  Co.  V.  Green,  15  Tex.  Ct.  Rep. 
133;  95  S.  W.  Rep.  694;  Texar- 
l.ana,  etc.,  R.  Co.  v.  Fugier,  16 
Tev.  Ct.  Rej).  724;  95  S.  W.  Rep. 
563. 

'"■'*  Contrtt.  l''>varts  v.  Santa  Bar- 
bara,   etc.,    R.   Co.    supra;   Brick- 
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§  93.  Interest.— Interest  cannot  be  added  by  the  jury  or 
court  upon  the  amount  due,  because  the  statute  does  not  pro- 
vide for  it.'^" 

§  94.  Damages  net  part  of  the  estate. — As  the  amount  re- 
covered is  for  the  benefit  of  the  beneficiaries  it  forms  no  part 
of  the  estate,^^^  and  cannot  be  taken  to  pay  its  dcbts.'^^ 
Thus,  damages  occasioned  to  his  employer  by  the  deceased 
cannot  be  set  off  against  the  amount  recoverable  for  his 
death."^ 

§  95.  Judgment  recovered  by  deceased. — A  judgment 
recovered  by  the  deceased  during  his  lifetime  because  of  his 
injuries  is  a  complete  bar  to  a  suit  by  his  administrator  to 
recover  for  the  beneficiaries;^^*  but  the  commencement  merely 
of  an  action  is  not.^^^ 

§  £6.  Costs. — The  administrator  is  not  liable  personally 
for  the  costs  of  the  suit,""  but  the  estate  he  represents  is 
liable,  if,  at  least,  solvent.''^ 


man  v.  Southern  R.  Co.  74  S.  C. 
306;  54  «.  E.  Rep.  553;  Parker 
V.  Crowell,  etc.,  Co.  115  La.  463; 
39  So.  Rep.  445;  Kelley  v.  Ohio, 
etc.,  R.  Co.  58  W.  Va.  216;  52 
S.  E.  Rep.  520. 

Punitive  damages  cannot  be  al- 
lowed. The  recovery  is  the  dam- 
ages  "resulting"    from    the   death. 

The  photograph  of  the  deceased 
cannot  be  used  to  show  his  phy- 
sical condition.  Smith  v.  Lehigh, 
etc.,  R.  Co.  177  N.  Y.  379;  69 
N.  E.  Rep.  729. 

""Central  R.  Co.  v.  Sears,  66 
Ga.  499;  Cook  v.  New  York,  etc., 
R.  Co.  10  Hun,  426. 

"1  Gottlieb  V.  North  Jersey  St. 
Ry.  Co.  72  N.  J.  L.  480;  63  Atl. 
Rep.  339;  Cleveland,  etc.,  R.  Co. 
V.  Osgood,  34  Ind.  App.  34;  73 
N.  E.  Rep.  285. 


'« In  re  Williams  Est.  130  Iowa, 
553;  107  N.  W.  Rep.  608;  West- 
ern R.  Co.  V.  Taissell,  144  Ala. 
142;  39  So.  Rep.  311. 

"3  Western  R.  Co.  v.  Russell, 
siijira. 

"*Hecht  V.  Ohio,  etc.,  R.  Co. 
132  Ind.  507;  32  N.  E.  Rep.  302; 
54  Am.  &   Eng.  R.   Cas.  75. 

"''International,  etc.,  R.  Co.  v. 
Knolin,  70  Tex.  582;  8  S.  W.  Rep. 
484. 

""Evans  v.  Newland,  34  Ind. 
112;  Kinney  v.  Central  R.  Co.  34 
N.  J.  L.  273;  see  Hicks  v.  Barrett, 
40  Ala.  291. 

"'  Chicago,  etc.,  R.  Co.  v.  Harsh- 
man,  21  Ind.  App.  23;  51  N.  E. 
Rep.  343. 
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§  37.  Death  of  beneficiary.— If  the  beneficiary  die,  even 
after  suit  brought,  the  suit  abates."^  And  where  an  action  is 
brought  for  the  widow  who  is  the  sole  beneficiary  and  she 
dies,  an  action  cannot  be  thereafter  prosecuted  for  the  bene- 
fit of  the  deceased's  parent  or  next  of  kin  dependent  upon 
him.'^^  But  if  there  be  two  or  more  beneficiaries  standing 
in  the  first  or  second  order  exclusively,  and  one  die,  the  ac- 
tion may  be  prosecuted  for  those  living.^-'' 

§  88.  Declarations  of  deceasd. — If  the  declarations  of  the 
deceased  formed  a  part  of  the  res  gestae,  they  are  admis- 
sible ;^-^  but  if  they  do  not  form  a  part  of  the  res  gestae  they 
are  not  admissible.^^^ 

§  99.  Distribution  of  amount  recovered.— The  federal 
statute  makes  no  provision  for  the  distribution  of  the  amount 
recovered.     How  the  amount  shall  be  distributed  is  left  to 


'^Dillier  v.  Cleveland,  etc.,  R. 
Co.  34  Ind.  App.  52;  72  N.  E., 
Rep.  271  (disapproving  of  Jeffer- 
sonville,  etc.,  R.  Co.  v.  Hendricks, 
41  Ind.  48);  Woodward  v.  Chi- 
cago, etc.,  R.  Co.  23  Wis.  400; 
Railroad  v.  Bean,  94  Tenn.  388; 
29  S.  W.  Rep.  370;  Railway  Co. 
V.  Lilly,  90  Tenn.  5G3;  18  S.  W. 
Rep.  243;  49  Am.  &  Eng.  R.  Cas. 
495;  Chivers  v.  Rogers,  50  La. 
Ann.  57;  23  So.  Rep.  100;  Saun- 
ders V.  Louisville,  etc.,  R.  Co.  40 
C.  C.  A.  465;.  Ill  Fed.  Rep.  708; 
Hennessey  v.  Bavarian,  etc.,  Co. 
145  Mo.   104:   40  S.  W.  Rep.  9G6. 

""Railroad   Co.   v.   Bean,  snpra. 

'=»Senn  v.  Southern  Ry.  Co.  124 
Mo.  621;  28  S.  W.  Rep.  66.  If 
an  administrator  die,  his  succes- 
sor does  not  bring  the  action. 
Hodges  v.  Webber.  65  N.  Y.  App. 
Div.   170;   72  N.  Y.  Supp.  508. 

'^  Brownell  v.  Pacific  R.  Co.  47 


:Mo.  240;  Fordyce  v.  McCouts,  51 
Ark.  509;  11  S.  W.  Rep.  694;  Lit- 
tle Rock,  etc.,  R.  Co.  v.  Leverett, 
48  Ark.  333;  3  S.  \\.  Rep.  50; 
Richmond,   etc.,  Co.   v.   Hammond, 

93  Ala.  181;  9  So.  Rep.  577;  Mer- 
kle  V.  Bennington  Tp.  58  Mich. 
156;  24  X.  W.  Rep.  776;  Mc- 
Keigiie  v.  City  of  Janesville,  68 
Wis.  50:  31  N.  W.  Rep.  298;  Gal- 
veston V.  Barbour,  62  Tex.  172; 
Stockmann  v.  Terre  Haute,  etc., 
R.  Co.  15  Mo.  App.  503;  Ent- 
whistle  v.  Foighner,  60  Mo.  214. 

'-Pennsylvania  R.  Co.  v.   Long, 

94  Ind.  250;  City  of  Bradford  v. 
Downs.  126  Pa.  St.  622;  17  Atl. 
Rep.  884;  Louisville,  etc..  R.  Co. 
v.  Berry,  2  Ind.  App.  427;  28  N. 
E.  Rep.  714:  contra,  Perigo  v. 
Chicago,  etc..  R.  Co.  55  Iowa,  326; 
7  X.  W.  Rep.  621:  Lord  v.  Pueblo, 
rtc.  R.  Co.  12  Colo.  390;  21  Pac. 
Rep.   148. 
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the  laws  of  the  state  where  the  administrator  is  appointed.''^ 
The  mere  fact  that  a  child  was  not  named  in  the  complaint 
as  a  beneficiary  will  not  deprive  him  of  his  share.^^* 

§99a.  Rig-ht  of  widow  to  sue  under  state  stat- 
ute.— Some  of  the  state  statutes  give  to  a  widow  the  rij^ht 
to  sue  when  her  husband  is  killed  while  engaged  in  inter- 
state commerce.  Can  she  sue?  Can  his  administrator  sue? 
Can  they  both  sue?  Can  one  sue  and  bar  the  suit  of  the 
other?  These  are  very  important  questions  if  the  act  be 
not  construed  as  exclu:;ive.  If  it  be  not  so  construed,  then 
tw^o  suits  might  be  brought,  one  by  the  widow,  the  other 
by  the  administrator.  Would  the  courts  allow  two  recover- 
ies; or  v/ould  a  recovery  in  one  be  a  bar  to  the  other? 
If  the  widow  accepted  her  share  of  the  damages  received 
by  the  administrator,  she  would  clearly  estop  herself  to 
bring  or  maintain  an  action  to  recover  damages;  for  she 
could  not  claim  the  right  to  recover  or  receive  two  dam- 
ages. But  if  she  has  the  right  to  bring  a  suit  and  recover 
damages,  then  the  fact  that  the  administrator  brought 
an  action  and  recovered  damages  cannot  be  pleaded  as  a 
bar  to  her  action;  and  vice  versa.  If  the  act,  however,  is 
exclusive,  then  she  has  no  right  to  bring  and  maintain  an 
action;  but  must  look  to  the  administrator's  suit  for  her 
redress. 

^^  Denver,   etc.,   R.   Co.   v.   War-  ^^  Oyster  v.  Burlington,  etc.,  Co. 

ring,   37   Colo.    122;    86   Pac.   Rep.  65  Neb.  719;   91  X.  W.  Rep.  699; 

305;    Hartley  v.  Hartley,  71   Kan.  59  L.  R.  A.  291;   Duzan  v.  Myers, 

691;   81   Pac.  Rep.  505.  30   Tnd.   App.   227;    65   N.   E.   Rep. 

See  note  13  of  this  chapter.  1046. 


CHAPTER   VI. 
RELEASE  OF  CLAIM  FOR  DAMAGES. 

SECTION.  SECTION. 

100.  What    contracts    of    release       102.     Contract   for    future   release 

forbidden.  not    binding    on   beneficia- 

101.  Receipt  of  relief  money.  ries. 

103.     Release  by  beneficiary. 

.§  100.  What  contracts  of  release  forbidden,— The  statute 
concerning  releases  of  the  railroad  from  liability  because  of 
injuries  received  by  the  employe  is  very  broad.  It  prohibits 
"any  contract,  rule,  regulation,  or  device  whatsoever,  the 
purpose  or  intent  of  which  shall  be  to  enable  any  common 
carrier  to  exempt  itself  from  any  liability  created  by  this 
act,"  and  declares  that  it  shall  be  void.  It  is  difficult  to  say 
just  what  interpretation  the  courts  Avill  give  this  statute,  as 
it  is  in  derogation  of  the  right  of  contract  but  in  the  interest 
of  public  policy.  Where  a  statute  provided  that,  "All  con- 
tracts made  by  railroads  *  *  *  with  their  employes,  or 
rules  or  regulations  adopted  by  any  corporation  releasing  it 
from  liability  to  any  employe  having  a  right  of  action  under 
the  provisions"  of  the  statute,  were  "declared  null  and  void," 
it  was  held  that  a  contract  with  a  voluntary  relief  depart- 
ment maintained  by  a  railroad  of  which  an  employe  was  a 
member,  to  the  effect  that  if  he  accepted  benefits  because  of 
his  injuries  from  such  relief  department  he  waived  his  right 
of  action  against  the  railroad  company  to  recover  damages 
becau.se  of  such  injuries,  did  not  fall  within  the  prohibition 
of  the  statute  and  was  valid.  The  employe  had  his  choice: 
if  he  received  relief  money  from  the  voluntary  relief  associa- 
tion, he  released  the  railroad  company;  and  if  he  brought 
suit  against  the  railroad  company  be  released  the  relief  de- 
partment. The  contract  was  upheld  notwithstanding  the 
120 
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statute.'  In  construing  a  similar  contract,  it  was  said  by  one 
court :  ' '  But  even  in  cases  of  injury  through  the  company 's 
negligence  there  is  no  waiver  of  any  right  of  action  that  the 
person  injured  may  thereafter  be  entitled  to.  It  is  not  the 
signing  of  the  contract  but  the  acceptance  of  benefits  after 
the  accident  that  constitutes  the  release.  The  injured  party, 
therefore,  is  not  stipulating  for  the  future,  but  settling  for 
the  past;  he  is  not  agreeing  to  exempt  the  company  from  lia- 
bility for  negligence,  but  accepting  compensation  for  an  in- 
jury already  caused  thereby. "  -  In  still  another  case  from 
the  same  state,  it  was  said:  "In  the  present  case  there  is  an 
additional  agreement  that  the  plaintiff  shall  'execute  such 
further  instrument  as  may  be  necessary  formally  to  evidence 
such  acquittance,'  and  it  is  urged  that  no  such  defense  has 
been  executed  by  plaintiff.  But  it  is  not  necessary  that  it 
should  be.  The  acceptance  of  benefits  is  the  substance  of  the 
release,  and  the  agreement  for  a  further  instrument  is  by  its 
express  terms  a  mere  formality  for  convenience  of  evidence."  ' 
"The   contract    forbidden    by   statute    is    one   relieving   the 

^  Pittsburg,  etc.,  R.  Co.  v.  Moore,  cago,    etc.,   R.   Co.   93    Iowa,    284 ; 

152  Ind.  345;   53  N.  E.  Rep.  290;  61   N.  W.  Rep.   971;   33   L.   R.  A. 

44  L.   R.  A.   638;    Pittsburg,  etc.,  492;     Fuller     v.     Baltimore     etc., 

R.  Co,  V.  Hosea,  152  Ind.  412;  53  Assn.    67   Md.   433;    10   Atl.    Rep. 

N.   E.    Rep.   419;    Pittsburg,    etc.,  237;   Chicago,  etc.,  R.  Co.  v.  Cur- 

R.    Co.    V.    Montgomery,    152    Ind.  tis,   51   Neb.  442;    71  N.  W.  Rep. 

1;  45  N.  E.  Rep.  582,  is  overruled.  42;    Maine    v.    Chicago,    etc.,    R. 

This     section     of     the     Federal  Co.    (Iowa);    70  K  W.  Rep.  630; 

statute    is    undoubtedly    constitu-  Leese  v.  Pennsylvania  Co.   10  Ind. 

tional    if    the    preceding    sections  App.  47;  37  N.  E.  Rep.  420;   Chi- 

are.  cago,    etc.,    R.    Co.    v.    INIiller,    22 

^Johnson  v.  Philadelphia,  etc.,  C.  C.  A.  204  (inferentially  disap- 
R.  Co.  163  Pa.  St.  127;  29  Atl.  proving  the  decision  below,  re- 
Rep.  854.  ported     in     65     Fed.     Rep.    305); 

'  Ringle  v.  Pennsylvania  R.  Co.  State  v.  Baltimore,  etc.,  R.  Co.  36 
164  Pa.  St.  529;  30  Atl.  Rep.  492;  Fed.  Rep.  655;  Owens  v.  Balti- 
44  Am.  St.  Rep.  628.  To  same  re-  more,  etc.,  R.  Co.  35  Fed.  Rep. 
suit  is  Otis  v.  Pennsylvania  Co.  715;  1  L.  R.  A.  75;  Eckman  v. 
71  Fed.  Rep.  136;  Shaver  v.  Penn-  Chicago,  etc.,  R.  Co.  169  111.  312; 
sylvania  Co.  71  Fed.  Rep.  931;  48  N.  E.  Rep.  496;  38  L.  R.  A. 
Pittsburg,  etc.,  R.  Co.  v.  Cox,  55  750;  Pittsburg,  etc.,  R.  Co.  v.  El- 
Ohio  St.  497;  45  N.  E.  Rep.  641;  wood,  25  Ind.  Ajjp.  671;  58  N.  E. 
35  L.  R.  A.  507;   Donald  v.  Chi-  Rep.  866. 
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company  froni«  liability  for  the  future  negligence  of  itself  and 
employes,"  said  the  Supreme  Court  of  Indiana.  "The  con- 
tract pleaded  does  not  provide  that  the  companj--  shall  be 
relieved  from  liability.  It  expressly  recognizes  that  enforce- 
able liability  may  arise,  and  only  stipulates  that  if  the  em- 
ploye shall  prosecute  a  suit  against  the  company  to  final 
judgment,  he  shall  thereby  forfeit  his  right  to  the  relief  fund, 
and,  if  he  accepts  compensation  from  the  relief  fund,  he  shall 
thereby  forfeit  his  right  of  action  against  the  company.  It 
is  nothing  more  or  less  than  a  contract  for  a  choice  between 
sources  of  compensation,  where  but  a  single  one  existed,  and 
is  the  final  choice — the  acceptance  of  one  against  the  other — 
that  gives  validity  to  the  transaction."  *  If  the  railroad  goes 
into  the  hands  of  a  receiver,  and  the  employe  continues  on 
in  the  service  of  the  receiver,  such  contract  remains  in  force 


For  cases  on  this  point,  see 
Johnson  v.  Philadelphia,  etc.,  R. 
Co.  163  Pa.  St.  127;  29  All.  Rep. 
854;  Hamiiton  v.  St.  Louis,  etc., 
R.  Co.  118  Fed.  Rep.  92;  Graft 
V.  Baltimore,  etc.,  Ry.  Co.  (Pa.) 
8  Atl.  Rep.  206;  Chicago,  etc.,  R. 
Co.  V.  Wymore  (Neb.),  58  N.  W. 
Rep.  1120;  Ringle  v.  Pennsylvania 
R,  Co.  (Pa.)  30  Atl.  Rep.  492;  Chi- 
cago, etc.,  R.  Co.  V.  Bell  ( Neb. ) , 
62  N.  W.  Rep.  314;  Johnson  v. 
Railway  Co.  55  S.  C.  152;  32  S. 
E.  Rep.  2;  44  L.  R.  A.  645;  Beck 
V.  Pennsylvania  R.  Co.  (Pa.)  43 
Atl.  Rep.  908;  76  Am.  St.  Rep.  211 ; 
State  V.  Pittsburgh,  etc.,  R.  Co. 
(Ohio)  67  N.  E.  Rep.  93;  64  L.  R. 
A.  405;  68  Ohio  St.  9;  Petty  v. 
Brunswick,  etc.,  R.  Co.  (Ga.)  35 
S.  E.  Rep.  82;  Pennsylvania  R. 
Co.  V.  Chapman,  220  lil.  428;  77 
N.  E.  Rep.  248;  Chicago,  etc.,  R. 
Co.  V.  Healy  (Neb.),  107  N.  W. 
Rep.  1005;  10  L.  R.  A.  (N.  S.) 
198;  Chicago,  etc.,  R.  Co.  v.  Big- 
ley  (Neb.),  95  N.  W.  Rep.  341; 
Chicago,  ertc,  R.  Co.  v.  Olsen 
(Neb.),   97    N.   W.   Rep.    831;    99 


N.  W.  Rep.  847;  Walters  v.  Chi- 
cago, etc.,  R.  Co.  (Neb.)  194  N. 
W.  Rep.  1066;  Baltimore,  etc., 
R.  Co.  V.  Ray,  36  Ind.  App.  430; 
73  N.  E.  Rep.  942;  Kinney  v. 
Baltimore,  etc.,  Assn.  35  W.  Va. 
385;  15  L.  R.  A.  142;  14  S.  E. 
Rep.  8;  Fivey  v.  Pennsylvania 
R.  Co.  (N.  J.)  52  Atl.  Rep.  472; 
91  Am.  St.  Rep.  445;  Harrison 
V,  Alabama,  etc.,  R.  Co.  (Ala.)  40 
So.  Rep.  394;  Cannaday  v.  A.  C. 
L.  143  N.  C.  439;  55  S.  E.  Rep. 
836;  8  L.  R.  A.  (N.  S.)  939; 
Black  V.  Baltimore,  etc.,  R.  Co. 
30  Fed.  Rep.  655;  Vickers  v.  Chi- 
cago, etc.,  R.  Co.  71  Fed.  Rep. 
139;  Hamilton  v.  St.  Louis,  etc., 
R.  Co.  118  Fed.  Rep.  92;  Griffiths 
V.  Earl  of  Dudley,  9  Q.  B.  357; 
Clements  v.  Railroad  Co.  2  Q.  B. 
482;  State  v.  Pittsburgh,  etc.,  R. 
Co.  68  Ohio  St.  9;  67  N.  E.  Rep. 
93;   64  L.  R.  A.  405. 

*  Pittsburg,  etc.,  R.  Co.  v.  Moore, 
152  Ind.  345;  53  N.  E.  Rep.  290; 
44  L.  R.  A.  638;  Baltimore,  etc., 
R.  Oo.  V.  Ray,  36  Ind.  App.  430; 
73  N.  B.  Rep.  942. 
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and  applies  to  him  if  lie  be  injured  while  in  the  employ  of 
such  receiver."'  But  in  all  cases  the  contract  to  release  the 
defendant  must  specifically  provide  that  the  acceptance  of  the 
relief  money  shall  have  that  effect." 

§  101.  Receipt  of  relief  money.— The  statute  gives  the 
defendant  the  right  to  set  off  "any  sum  it  has  contributed 
or  paid  to  any  insurance,  relief  benefit,  or  indemnity,  that 
may  have  been  paid  to  the  injured  employe  or  the  person 
entitled  thereto  on  account  of  the  injury  or  death  for  which 
said  action  was  brought."  This  is  a  defense  and  must  be 
brought  forward  b}'  plea  by  the  defendant ;  such  a  payment 
cannot  be  shown  under  the  general  denial  any  more  than  a 
settlement  of  the  liability  can  be.  After  ascertaining  the 
amount  the  plaintiff  would  otherv/ise  be  entitled  to  recover, 
the  jury  deducts  therefrom  the  amount  the  injured  person  has 
received  and  returns  a  verdict  for  the  balance.  The  court 
cannot  make  the  deduction.  The  defendant  may  set  off  any 
sum  it  has  contributed  or  paid  to  any  insurance,  or  relief 
benefit  it  has  paid,  and  it  may  also  set  off  the  amount  of  any 
"indemnity  that  may  have  been  paid  to  the  injured  employe 
or  the  person  entitled  thereto  on  account  of  the  injury  or 
death."  It  is  the  amount  paid  by  the  defendant  that  may  be 
set  off  and  also  the  amount  the  plaintiff  has  received  for  his 
injuries  from  anj*  other  source  that  may  be  set  off.  If  the 
amount  paid  by  the  defendant  has  been  deducted  from  his 
wages  as  they  accrued,  then  the  payment  is  not  that  of  the  de- 
fendant, but  that  of  the  plaintiff.'^  But  the  insurance  or 
relief  benefit  must  have  been  in  force  at  the  time  of  his 
injury,  and  he  must  have  received  pecuniary  benefit 
therefrom ;  the  defendant  must  have  paid  money  for  the  in- 
surance or  benefit.     Of  course,  money  paid  for  the  insurance 

^Baltimore,  etc.,  R.  Co.  v.  Ray,  Co.   100  Mo.   App.  330;    73  S.  W. 

36   Ind.  App.  430;    73   N.  E.  Rep.  Rep.    298;     Sturgiss    v.    Atlantic, 

942.    Generally,  see  Oyster  v.  Bur-  etc.,  R.  Co.   (S.  C.)   60  S.  E.  Rep. 

lington,  etc.,  Co.  65  Neb.  789;   91  939. 

N.  W.  Rep.  G99;  59  L.  R.  A.  291.  'It  is  usually  an  enforced  pay- 

*  Dover    v.    Mississippi,    etc.,    R.  nient. 
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or  benefit  by  another  common  carrier  cannot  be  deducted. 
Money  received  as  an  "indemnity"  does  not  come  from  an 
outside  source  but  has  a  connection  with  the  defendant.^ 

§102.  Contract  for  future  release  not  binding  on  bene- 
ficiaries.— Irrespective  of  -whether  or  not  the  employe  is 
bound  by  his  contract  of  release  for  future  damages,  the 
beneficiaries  are  not  bound  thereby,  because  they  are  not 
parties  to  the  contract.  Such  a  contract  is  not  for  their  bene- 
fit.^ This  was  held  true  where  the  deceased  was  a  member 
of  a  relief  association,  and  had  agreed  that  the  acceptance  of 
the  relief  money  should  release  his  employer.^"  But  the  pro- 
viso to  Section  five  evidently  applies  where  the  beneficiaries 
bring  action  for  the  death  of  the  employe;  and  they  will  be 
bound  by  its  provisions  the  same  as  the  employe,  except  that 
if  he  be  a  member  of  a  relief  association  and  has  not  elected 
to  accept  the  amount  due  therefrom,  whereby  his  employer 
would  be  released,  "they  would  not  be  bound  by  any  of  its 
provisions,  unless  they  elected  to  accept  payment  in  accord- 
ance with  the  provisions  of  the  contract. 

§  103.  Release  by  beneficiary. — A  release  by  the  injured 
person  in  his  lifetime  and  after  his  injuries  of  the  defendant 
from  its  liabilities  to  him.  or  a  settlement  or  the  procuring  of 
a  judgment  by  him,  is  a  complete  bar  to  an  action  by  his 
administrator.^^     So  a  settlement  or  compromise  by  the  ad- 

*  It   is  clear  that  the  word  "in-  Kering  v.  Pennsylvania   E.  Co.  65 

demnity"   does  not  cover  the   case  X.  J.  L.  57;  46  Atl.  Rep.  715. 
of  ordinary  life  or  accident  insur-  ^^  Hecht  v.  Ohio,  etc.,  R.  Co.  132 

ance.  Ind.  507;   32  N.  E.  Rep.  302;  Lit- 

» Adams  v.  Xorthern  Pac.  R.  Co.  tlewood  v.   ]\Iayor,   etc..   89  N.  Y. 

95  Fed.  938:   Illinois,  etc.,  R.  Co.  24,  affirming  15  J.  &  S.  547;  Ried 

V.  Cozby,  69  111.  App.  256;  Maney  v.    Great    Ea^ern    Ry.    Co.   L.    R. 

V.  Chicago,  etc.,  R.  Co.  49  111.  App.  3,  Q.  K.  555:   37  L.  J.  Q.  B.  278; 

105;    Strode   v.   St.   Louis  Transit  18  L.  T.    (N.   S.)    822;    16  W.  R. 

Co.  (Mo.)  87  S.  W.  Rep.  976.  1040:    Dibble   v.    Xew  York,   etc., 

I'Cowen    V.    Ray,    47    C.    C.    A.  R.    Co.    25    Barb.    183;    Southern, 

452;    108  Fed.  Rep.  320;   Chicago,  etc.,   Co.   v.   Cassin,    111    Ga.   575; 

etc..    R.    Co.    V.    Wymore.    40    Xeb.  36      S.     E.      Rep.     881 ;      Hill     v. 

G45;    58    N.    W.    Rep.    1120;    Mc-  Pennsylvania     R.     Co.      178     Pa. 
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ministrator  is  a  bar  to  the  action,^-  but  not  without  an  order 
of  court.''  But  neither  the  widow  nor  next  of  kin  of  the  de- 
ceased can  release  the  claim  of  the  administrator.^*  Yet  a 
beneficiary  may  release  so  much  of  the  amount  as  he  or  she 
would  be  entitled  to.^^  And  if  there  be  but  one  beneficiary, 
he  or  she  (and  so  all  of  them)  may  compromise  the  claim  in 
full.^« 


St.  223;  35  AtL  Rep.  997;  35 
L.  R.  A.  196;  39  W.  N.  Cas.  221; 
Price  V.  Railroad  Co.  33  S.  C. 
556;  12  S.  E.  Rep.  413 j  Brown  v. 
Chattanooga  Elec.  R.  Co.  101 
Tenn.  252;  47  S.  W.  Rep.  415. 
But  not  if  secured  by  unfair 
means.  Price  v.  Richmond,  etc., 
R.  Co.  38  S.  C.  199;  17  S.  E.  Rep. 
732;  Missouri,  etc.,  Co.  v.  Brant- 
ley, 26  Tex.  Civ.  App.  11;  62  S. 
W.  Rep.  94;  Thompson  v.  Ft. 
Worth,  etc.,  R.  Co.  97  Tex,  590; 
80  S.  W.  Rep.  990;  Blount  v.  Gulf, 
etc.,  R.  Co.  (Tex.  Civ.  App.)  82 
S.  W.  Rep.  305. 

The  bringing  of  a  suit  by  the 
deceased,  undetermined  at  his 
death,  is  no  bar  to  the  adminis- 
trator's suit.  International,  etc., 
R.  Co.  V.  Kuehn,  70  Tex.  582;  8 
S.  W.  Rep.  484;  Indianapolis,  etc., 
R.  Co.  V.  Stout,  53  Ind.  143. 

Evidence  of  the  payment  of  the 
expenses  of  the  deceased's  sickness 
and  of  his  funeral  expenses  is  not 
admissible  in  evidence.  Murray  v. 
Usher,  117  N.  Y.  542;  23  N.  E. 
Rep.  564;  46  .xun,  404. 

"  Henchey  v.  City  of  Chicago, 
41  111.  13G;  Hartigan  v.  Southern 
Pac.  R.  Co.  86  Cal.  142;  24  Pac. 
Rep.  851;  Foot  v.  Great  Northern 
R.  Co.  81  Minn.  493;  84  N.  W. 
Rep.  342;  52  L.  R.  A.  354;  Balti- 
more, etc.,  R.  Co.  v.  Holtman,  25 
Ohio  C.  C.  140. 

"  Pittsi-.irg,  etc.,  R.  Co.  v.  Gipo, 
160  Ind.  860;  65  N.  E.  Rep.  1034. 


Order  is  not  necessary.  Foot  v. 
Great  Northern  R.  Co.  supra.  A 
fraudulent  release  held  void. 
Pisane  v.  Shanlcy,  66  N.  J.  L.  1 ; 
48  Atl.  Rep.  618.  Before  appor- 
tionment, is  valid.  Sluber  v.  Mc- 
Entee,  142  N.  Y.  200;  47  N.  Y. 
App.  Div.  471;  63  N.  Y.  Supp. 
580;  affirmed,  164  N.  Y.  58;  58 
N.  E.  Rep.  4. 

"  Yelton  V.  Evansville,  etc.,  R. 
Co.  134  Ind.  414;  33  N.  E.  Rep. 
629 ;  Cleveland,  etc.,  Ry.  Co.  v. 
Osgood,  36  Ind.  App.  34;  73  N.  E. 
Rep.  285;  Doweli  v.  Burlington, 
etc.,  Ry.  Co.  62  Iowa,  629;  Pitts- 
burg, etc.,  R.  Co.  v.  Moore,  152 
Ind.  345;  53  N.  E.  290;  44  L.  R. 
A.  638;  South,  etc.,  R.  Co.  v.  Sul- 
livan, 59  Ala.  272;  Knoxville,  etc., 
R.  Co.  V.  Acuff,  92  Tenn.  26;  20 
S,  W,  Rep.  348;  Pittsburg,  etc.,  R, 
Co.  V.  Hosea,  152  Ind.  412;  53 
N.  E.  Rep,  419;  Oyster  v.  Bur- 
lington, etc.,  R.  Co.  65  Neb.  789; 
91  N.  W.  Rep.  699;  59  L.  R.  A. 
291. 

^"  Chicago,  etc.,  Ry.  Co.  v.  Wy- 
more,  40  Neb.  645 ;  58  N.  W.  Rep. 
1120. 

^°  Prater  v,  Tennessee,  etc.,  Co. 
105  Tenn.  496;  58  S.  W.  Rep. 
1068;  Small  v.  Kreech  (Tenn.) 
46  S.  W.  Rep.  1019;  Stephens  v. 
Nashville,  etc.,  R.  Co.  10  Lea,  448; 
Schmidt  v.  Deegan,  69  Wis.  300; 
34  N.  W.  Rep.  83;  Southern  Pac. 
Co.  V.  Tomlinson,  163  U.  S.  369; 
16  Sup.  Ct.  Rep.  1171. 
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§  104.  Plaintiff  may  bring  suit  in  federal  court.— Since 
the  liability  is  created  by  a  federal  statute  and  an  injured 
employe  bases  his  right  of  action  thereon,  there  is  no  serious 
doubt  but  what  he  may  bring  his  action  in  a  federal  court 
regardless  of  the  question  of  diverse  citizenship.  Argument 
upon  that  question  is  not  necessary  to  establish  it.^  But  the 
amount  demanded  must  be  two  thousand  dollars  or 
more,  or  the  court  will  have  no  jurisdiction  of  the  cause. 
If  the  action  is  l)etween  citizens  of  different  states  it  may 
be  commenced  in  the  district  where  the  defendant  is  an  in- 
habitant or  in  the  district  where  the  plaintiff  resides  if 
service  of  process  can  bo  made  there.  Such  is  the  general 
rule.  But  it  should  be  noted  that  w^here  the  United  States 
Court   has   jurisdiction    of   a   cause   arising  under   a   law   of 


"Senator  Culberson:  "Witliout 
going  into  this  matter  at  length, 
I  want  to  invite  attention  to  the 
extraordinary  result  tliat  may  fol- 
low from  tlie  passage  of  this  bill 
unless  the  amendment  which  1 
have  ])roposed  be  adopted,  and 
tliiit  is  tills:  A  railway  corpora- 
tion of  the  state  of  Texas  which 
may  happen  to  have  on  its  train 
articles  of  freight  may  be  sued  in 
the  United  States  courts  of  Texas 
132 


by  a  citizen  of  Texas  for  injuries 
or  death  wliich  may  result  from 
the  operation  of  such  train,  on  the 
ground  that  the  cause  of  action 
arises  under  this  act  of  Congress, 
'{"hat  is  the  result  of  this  bill  in 
the  view  expressed  by  some  that 
this  act  will  be  exclusive  of  state 
authority  if  it  shall  become  a 
law."  ()0  Cong.  Rec,  1st  Sess., 
p.  4543. 
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the  United  States,  irrespective  of  citizenship,  the  suit  can 
be  maintained  only  in  the  district  where  the  defendant  is 
an  inhabitant.^* 

§  105.     State  courts  can  enforce  liability  under  the  federal 

."•tatute. — If  the  facts  warrant  it,  a  state  court  can  enforce  a 
liability  arising  under  this  Federal  Employers'  Liability 
statute.  Upon  this  exact  point  there  is  no  express  adjudica- 
tion of  the  Federal  Supreme  Court;  but  at  least  two  cases 
decided  in  State  Supreme  Courts  have  been  reviewed  by  that 
court  upon  the  Safety  Appliance  statute  with  respect  to  auto- 
matic couplers,  and  the  same  principle  is  applicable  to  the 
Federal  Employers'  Liability  Act.-     In  the  case  of  the  em- 


^*  A  general  appearance  of  the 
defendant  is  a  waiver  of  tlie 
jirivilege  of  being  sued  in  the 
district  of  which  it  is  an  in- 
liabitant,  but  the  privilege  is  not 
Avaived  by  a  special  appearance 
for  the  purpose  of  objecting  to 
tlie  jurisdiction,  or  by  the  filing 
of  an  answer  to  tlie  merits  after 
that  objection  has  been  overruled. 
1  U.  S.  Comp.  Stat.  508  (4  Fed. 
Stat.  Ann.  265). 

On  this  question  see  the  fol- 
lowing cases:  Bellaire  v.  Balti- 
more, etc.,  Ry.  Co.  146  U.  S.  119; 
13  Sup.  Ot.  Rep.  16;  36  L.  Ed. 
910;  Misosuri  Pac.  Ry.  Co.  v. 
Fitzgerald,  160  U.  S.  582;  16  Sup. 
Ct.  Rep.  389;  40  L.  Ed.  536; 
Greait,  So.,  etc.,  Hotel  v.  Jones, 
177  U.  S.  454;  20  Sup.  Ct.  Rep. 
690;  44  L.  Ed.  842;  Torrence  v. 
Shedd,  144  U.  S.  530;  12  Sup.  Ct. 
Rep.  726;  36  L.  Ed.  528;  Louis- 
ville, etc.,  R.  Co.  V.  Wangelin,  132 
U.  S.  603;  10  Sup.  Ct.  Rep.  203; 
33  L.  Ed.  474;  Southern  Pac.  Co. 
V.  Denton,  146  U.  S.  202;  13  Sup, 
Ct.  Rep.  44;  36  L.  Ed.  942;  In  re 
Keasbey,  etc.,  Co.  160  U.  S.  221; 
16  Sup.  Ct.  Rep.  273;    40  L,  Ed. 


402;  Cincinnati,  etc.,  R.  Co.  v. 
Gregg,  25  Ky.  L.  Rep.  2329;  80 
S.  W.  Rep.  512;  Chesapeake,  etc., 
R.    Co.   V.   American   Exch.    Bank, 

92  Va.  495;  23  S.  E.  Rep.  935; 
Fishbeck  v.  Western  U.  Tel.  Co. 
161  U.  S.  96;  16  Sup.  Ct.  Rep. 
506;  40  L.  Ed.  630;  United 
States  V.  Gayward,  160  U.  S.  493; 
16  Sup.  Ct.Rep.  371;  40  L.  Ed. 
508;  Paitten  v.  Chicago,  etc.,  R. 
Co.  74  Fed.  Rep.  981;  Southern 
Ry.  Co.  V.  Carson,  194  U.  S.  136; 
48  L.  Ed.  907;  24  Sup.  Ct.  Rep. 
609:  affirming  68  S.  C.  55;  46  S. 
E.   Rep.   525. 

2  St.  Louis,  etc.,  Ry.  Co.  v.  Tay- 
lor, no  U.  S.  281;  28  Sup.  Ct. 
Rep.  616;  52  L.  Ed.  1061;  and 
Schlemmer  v.  Buffalo,  etc.,  Ry.  Co. 
205  U.  S.  1 ;  27  Sup.  Ct.  Rep'  407 ; 
51  L.  Ed.  681;  reversing  207 
Pa.  St.  198;  56  Atl.  Rep.  417. 
A  number  of  cases  have  been 
brought  upon  the  Safety  Appli- 
ance Act  in  state  courts.  Missouri 
Pac.  Ry.  Co.  v.  Brinkmoier  (Kan.) 

93  Pac.  Rep.  621:  Southern  Pac. 
R.  Co.  v.  Allen  (Tex.  Civ.  App.), 
106  S.  W.  Rep.  441 :  Chicago,  etc., 
Ry.   Co,   v.    State    (Ark.),    Ill   S. 
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ployers'  liability  statute  it  has  been  decided  that  a  state  court 
must  enforce  its  provisions  and  give  relief  accordingly 
whenever  the  pleading  and  facts  involved  bring  the  case 
within  its  provisions.^  In  all  cases  where  less  than  two 
thousand  dollars  is  involved,  the  state  courts  have  exclusive 
jurisdiction.  All  cases  brought  in  a  state  court,  when  ap- 
pealed to  a  state  court  of  final  jurisdiction  are  reviewable 
on  a  writ  of  error. 

§  106.  Removal  of  case  to  federal  court.— If  an  action  be 
brought  under  the  statute,  by  an  employe,  in  a  state 
court,  there  is  no  serious  doubt  about  its  removal  into 
a  federal  court.  The  liability  is  one  given  by  a 
federal  statute,  and  the  defendant  has  the  right  to 
insist  that  that  liability  be  determined  by  the  courts  of  the 
nation  that  created  it.  Nor  is  the  question  of  citizenship  of 
the  defendant  involved.  Examples  under  the  Safety  Appli- 
ance Act  are  here  applicable.  This  question  did  not  escape 
the  attention  of  members  of  the  senate.^     Of  course,   if  a 

W.   Rep.  456;   Cleveland,  etc.,  Ry.  gia    for    the    enforcement    of    his 

Co.  V.   Curtis,    134   111.  App.   5G5;  rights  under   this  act,  and  would 

Nichols    V.    Chesapeake,    et«.,    Ry.  remain  in  the  state  court  of  Geor- 

Co.   32   Ky.   L.    Rep.   270;    105    S.  gia  unless  the  defendant  exercised 

W.  481;  32  Ky.  L.  Rep.  270.  his  right  under  the  judiciary  act 

'  Mobile,   etc.,    R.    Co.   v.   Brom-  and    transferred    the    controversy 

berg,    141    Ala.   258;    37    So.   Rep.  to    the   federal    court."      60   Cong. 

395;   Kansas   City,  etc.,  R.  Co.   v.  Rec,    1st   Sess.,   p.   4548. 
Flippo,  138  Ala.  487;   35  So.  Rep.  "If   we    pass   the    bill,    the    suit 

457.     See  Georgia   Pac.   R.   Co.  v.  may     be     brought     in     the     state 

Davis,    92    Ala.    307;    9    So.    Rep.  courts."     Ibid',  p.   4528. 

253;   25  Am.  St.  Rep.  47.  •     'Senator  Clay:  "My  idea  is  that 

Mr.   Borah:   "If  the   state  court  if   an  employee   is   allowed  to   sue 

has  jurisdiction  in   the  matter,  it  in  the  state  courts  for  the  purpose 

could  enforce  the  federal  law  just  of  fixing  his  rights  under  the  pro- 

the   same  as  if   it   were  a  federal  posed  law,  and  should  attempt  to 

court."     GO   Cong.   Rec,   1st  Sess.,  do    so,   then   the   railroad   unques- 

p.   4537.  tinnably    would    have    a    right   to 

]\rr.    I>olliver:     "But    T    do    not  transfer   that   case   to  the   federal 

hesitate  to  say  that  I  understand  courts,    because    the    federal    law 

tliat  a  citizen  of  (Jcorgia  can  bring  fixes   tlie   rule   of   liability,   and   a 

a  suit  in  the  state  court  of  Geor-  federal      law     is     involved.       Vn- 
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plaintiff  brings  his  action  under  the  statute  in  a  state  court, 
he  cannot  remove  the  case  to  a  federal  court ;  for  by  so  doing 
he  chooses  his  form  in  which  to  litigate  the  case ;  but  that  will 
not  bar  his  right  to  remove  the  case  by  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States  from  a  decision  con- 
struing the  statute  adverse!}"  to  him  by  the  highest  appellate 
court  of  his  state.  In  order,  however,  to  remove  the  case  to  a 
state  court  the  declaration  or  complaint  must  disclose  the  fact 
that  the  action  arises  under  the  statute.  If  it  does  not  dis- 
close that  fact,  then  such  fact  cannot  be  supplied  by  the 
defendant  in  its  petition  for  a  removal,  unless  perhaps  by 
affidavit  the  defendant  asserts  that  the  allegations  to  show 


doiibtedly,  therefore,  the  defend- 
ant would  have  the  right  to 
transfer  his  case  to  the  federal 
court."  60  Cong.  Rec.  1st  Sess., 
p.    4529. 

Senator  Heyburn:  "Mr.  Presi- 
dent, under  the  law  governing  the 
removal  of  cases  there  is  not  a 
particle  of  room  for  doubt  but 
that  any  case  arising  under  the 
provisions  of  this  law  involving 
a  jurisdictional  amount  might  be 
removed  to  the  United  States 
court  upon  the  motion  of  the 
party  sued,  which  would  be  tlie 
railroad  company,  of  course,  be- 
cause the  bill  applies  only  to  com- 
mon carriers  by  rail.  There  is  no 
question  about  that  at  all.  There 
are  two  grounds  upon  which  a 
case  may  be  removed.  One  is 
diverse  citizenship,  and  the  other 
is  that  it  necessarily  depends  upon 
the  interpretation  of  a  law  of 
Congress  or  of  the  Constitution. 
We  have  all  had  too  much  prac- 
tice in  the  removal  of  cases  to 
federal  courts  to  be  in  doubt  in 
regard  to  that  question."  60 
Cong.   Rec,   1st  Sess.,  p.  4537. 

Senator  Culberson:  "But  if  a 
citizen  of  Texas  shall   sue  a  rail- 


way corporation  organized  under 
the  laws  of  Texas,  whose  line  of 
railway  does  not  even  extend  be- 
yond the  limits  of  the  state,  if  the 
act  occurred  by  which  the  inju- 
ries resulted  while  that  train  was, 
though  within  the  limits  of 
Texas,  carrying  interstate  com- 
merce, that  Texas  corporation, 
under  this  bill,  may  remove  the 
case  to  the  United  States  court 
to  have  it  determined  there,  be- 
cause not  only  may  it  be  said 
that  the  right  of  action  so  far  as 
this  law  is  concerned  arises  xinder 
this  act.  but  it  may  be  that  the 
corporation  will  declare  in  its 
pleadings  that  its  defense  rests 
upon  a  proper  construction  of  this 
act  of  Congress.  All  I  ask  the 
Senate  to  do  at  this  time  is  at 
least  to  confine  the  removal  of  the 
cases  to  those  other  than  those  be- 
tween a  citizen  of  a  state  and  a 
domestic  corporation  of  a  state." 
GO  Cong.  Rec,  1st  Sess.,  p.  4543. 
The  Senate  refused  to  adopt  an 
amendment  requiring  diverse  citi- 
zenship before  a  case  could  be  re- 
moved to  a  federal  court.  Ibid, 
pp.   4544,  4545, 
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the  action  arises  under  the  statute  was  fraudulently  left 
out  in  order  to  retain  the  jurisdiction  of  the  state  court. 
But  it  may  well  be  doubted  if  this  can  be  done.  Undoubted- 
ly the  better  plan  for  the  defendant  is  to  insist  that  as  the 
declaration  or  complaint  does  not  disclose  that  the  action 
arises  under  the  statute  then  the  statute  is  not  involved ;  but 
if  the  evidence  discloses  that  it  does  arise  under  the  stat- 
ute,— or  if  the  injury  was  received  by  the  plaintiff  while 
engaged  in  interstate  commerce  within  facts  requisite  to 
obtain  relief  under  the  statute — there  is  a  fatal  variance, 
and  the  verdict  must  be  for  the  defendant.  The  way  for 
the  defendant  to  obtain  relief  is  an  appeal  through  the 
state's  highest  court  of  appeals  to  the  Supreme  Court.  Of 
course  if  the  declaration  or  complaint  be  amended  at  any 
stage  of  the  proceedings  the  defendant  may  (and  should  do 
so  at  once  before  any  other  step  is  taken)  immediately  apply 
for  a  removal  to  the  Federal  Court.^* 

§  107.  Pleading. — It  is  not  necessary  to  plead  the  act  in 
order  to  show  that  the  action  is  based  upon  it;  nor  is  any 
reference  to  the  provisions  of  the  act  necessary.  It  is  suffi- 
cient if  the  complaint  show  that  the  defendant  and  the  em- 
ploye were  both  engaged  in  interstate  commerce  at  the  time 
he  received  his  injury ;  and  w^hen  that  is  done  the  court  will 
measure  the  plaintiff's  right  to  recover  and  the  defendant's 
liability  for  damages  by  the  terms  of  the  statute.*'  It  has 
been  suggested  that  if  the  declaration  or  complaint  does  not 
disclose  whether  the  action  is  based  upon  the  statute  or 
not — or  whether  it  is  grounded  upon  the  statute  or  the 
general  laAv  of  negligence — it  is  demurrable  on  the  ground 
that  no  cause  of  action  is  stated.  But  this  position  is  un- 
tenable. The  question  of  the  jurisdiction  of  a  Federal  Court 
is  always  present  throughout  the  entire  proceedings,  except 

«  Sof  Section  175.  170:    51    L.   Ed.   4.30;    27   Sup.   Ct. 

"* 'ilio    following    cases    may    be  Rej).    184;    Alabama,   etc.,    R.    Co. 

consulted      on      the      question      of  v.    Thompson,    200   U.    S.    206;    — 

frau(hilent  jurisdiction:  Wecker  L.  Ed.  441;  20  Sup.  Ct.  Rep.  161. 
V.    National,    etc.,    Co.    204    u.    S. 
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wliere  there  has  been  a  waiver  over  the  person.  It  may  be 
presented  at  any  time.  While  its  jurisdiction  is  general 
in  one  sense  of  the  word,  in  another  it  is  limited.  The  true 
rule  is  that  one  that  solves  the  difficulties  involved, 
that  if  the  declaration  or  complaint  does  not  disclose  the 
action  is  based  or  grounded  upon  the  statute,  then  the  plain- 
tiff is  not  seeking  to  recover  for  an  injury  received  while 
engaged  in  the  interstate  traffic  of  the  defendant  and  the 
sufficiency  of  his  pleading  must  be  measured  by  the  gen- 
eral state  law,  the  provisions  of  the  statute  not  being  in- 
volved. However,  if  the  evidence  discloses  the  case  is  one 
under  the  statute  there  will  be  a  fatal  variance  and  the 
plaintiff  must  fail. 

§108.  Common  carriers  defined — Eeceivers.— The  etat- 
nte  applies  to  "every  common  carrier  by  railroad  while 
engaging  in"  interstate  commerce  and  in  the  territories.  The 
statute  also  provides  that:  "The  term  'common  carrier'  as 
used  in  this  act  shall  include  the  receiver  or  receivers  or 
other  persons  or  corporations  charged  with  the  duty  of  the 
management  and  operation  of  the  business  of  a  common 
carrier. '  '^ 

§  109.  Statute  of  limitations. — ' '  No  action  shall  be  main- 
tained under  this  act  unless  it  commenced  within  two  years 
from  the  day  the  cause  of  action  accrued."*  At  what  time 
"the  cause  of  action  accrued"  is  the  turning  point  under 
this  section.  So  far  as  the  employe  is  personally  concerned, 
there  is  no  difficulty;  for  his  cause  of  action  accrues  on  the 
day  he  is  injured.  The  difficult  question  is  when  he  dies  from 
his  injuries, — when  does  the  right  of  action  in  the  adminis- 
trator accrue?  Clearly,  at  least,  at  the  death  of  the  employe. 
But  did  not  it  accrue  before  that  time, — at  the  date  of  the 
injury?  The  weight  of  authority  is  that  the  admini.strator's 
right  of  action  is  a  new  and  independent  cause  of  action,  and 
therefore,  his  cause  of  action  did  not  accrue  until  the  death 
of  the  injured  employe.' 

'iSec.  7  of  the  Act.  '  Sec.  6  of  Act. 
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§109a.  Review  on  error. — If  the  action  be  brought 
in  the  United  States  Circuit  Court,  any  judgment  rendered 
therein  may  be  reviewed  in  the  Circuit  Court  of  Appeals 
on  a  writ  of  error  as  in  ordinary  cases;  and  from  the  Court 
of  Appeals  the  case  may  be  taken  on  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  where  the  jurisdiction 
of  the  Federal  Court  is  not  entirely  dependant  upon  diverse 
citizenship ;  and  in  other  cases  a  writ  of  certiorari  when 
especially  allowed  by  the  Supreme  Court.  If  the  constitu- 
tionality of  the  statute  be  involved,  then  a  writ  of  error 
direct  from  the  Federal  Supreme  Court  to  the  United  States 
Circuit  Court  of  the  district  which  rendered  thp  judgment 
lies,  no  matter  how  decided,  or  where  a  state  law  upon  the 
subject  is  claimed  to  be  in  contravention  of  the  Federal 
Constitution  or  the  Federal  Act  in  question,  or  where  the 
jurisdiction  of  the  Federal  Court  is  drawn  in  question.  If 
the  action  is  prosecuted  in  a  state  court  then  the  judgment 
may  be  reviewed  by  the  Supreme  Court  on  a  writ  of  error 
issued  by  it  to  the  court  of  last  resort  in  the  state  in  the  fol- 
loMdng  instances:  (1.)  Where  each  court  of  last  resort  holds 
the  Act  invalid.  (2.)  Where  such  court  holds  a  state  stat- 
ute valid  which  the  plaintiff  has  relied  upon,  but  which 
the  defendant  has  attacked  on  the  ground  that  it  contra- 
venes the  Federal  constitution.  (3.)  Where  the  judgment  of 
such  court  is  adverse  to  a  right,  privilege  or  immunity 
specially  set  up  and  claimed  by  either  plaintiff  or  defend- 
ant under  the  Federal  constitution  or  Federal  law.  (a)  An 
example  in  the  first  instance  would  be  where  the  plaintiff 
has  relied  upon  the  Federal  Act  in  question  and  the  de- 
fendant has  not  removed  the  ease  to  the  Federal  Court,  but 
has  contested  its  validity  in  the  state  court,  (b)  An  ex- 
ample under  the  second  instance  is  where  the  plaintiff  seeks 
to  recover  under  a  state  statute  which  the  defendant  claims 
to  be  superseded  by  the  Federal  Act  in  question  and  where 
the  court  holds  the  State  Act  is  not  superseded  by  such 
Federal  Act  and  allows  a  recovery  under  the  state  law. 
(c)  An  example  in  the  third  instance  is  where  an  immunity 
from  liability  has  been  set  up  under  the  Fifth  or  Seventh 
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Amendments  to  the  Federal  Constitution  and  the  state 
court  has  sanctioned  the  validity  of  the  Federal  Act;  or 
where  the  defendant  has  specially  set  up  and  claimed  a 
rifjht  or  immunity  under  such  Federal  Act  and  that  right 
or  immunity  has  been  denied  by  the  state  court.  The  bur- 
den is  upon  the  party  desiring  to  secure  a  right  to  review 
a  state  court  judgment  in  the  Federal  Supreme  Court  to 
put  clearly  upon  the  record  of  the  state  courts  the  partic- 
ular right  or  immunity  claimed  by  him  under  the  Federal 
Constitution  or  the  Federal  Act." 

§  109b.  Statute  not  retroactive. — The  statute  in  ques- 
tion is  prospective,  not  retroactive.  It  does  not  give  a  remedy 
for  an  injury  sustained  before  its  enactment.^*' 

»8ee    Section    88.  Ry.   Co.  80  Fed.   Rep.  260;   Plum- 

'"254  Stat,  at  Large,  826.     The  mer    v.    Northern    Pae.    Ry.    152 

following  cases  can  be   consulted:  Fed.    Rep.    206;    Hall    v.    Chicago, 

Osborn    v.    Detroit,    32    Fed.    Rep.  etc.,    R.    Co.    149    Fed.    Rep.    564; 

36;   Eastman  v.  County  of  Clack-  Winfree  v.  Northern  Pac.  Ry.  Co. 

mas,  32  Fed.  Rep.  24;   Humboldt,  164    Fed.    Rep.    698     (decision    on 

etc..     Co.     V.     Christopherson,     73  this  statute). 

Fed.  Rep.  239 ;  Wright  v.  Southern 
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§  110.  Origin  of  Safety  Appliance  Act. — The  origin  of 
the  Safety  Appliance  Act  was  largely  due  to  President  Har- 
rison, who  repeatedly  urged  its  passage  upon  Congress,  both 
in  public  messages  and  privately  upon  individual  congress- 
men. In  his  first  annual  message  to  Congress  on  December  3, 
1889,  he  used  this  language:  "The  attention  of  the  Inter- 
state Commerce  Commission  has  been  called  to  the  urgent 
need  of  congressional  legislation  for  the  better  protection  of 
the  lives  and  limbs  of  those  engaged  in  operating  the  great 
interstate  freight  lines  of  the  country'-,  and  especially  of  the 
yardmen  and  brakemen.  A  petition,  signed  by  nearly  ten 
thousand  railway  brakemen,  was  presented  to  the  commission 
asking  that  steps  might  be  taken  to  bring  about  the  use  of 
automatic  brakes  and  couplers  on  freight  trains.  At  a  meet- 
ing of  state  railroad  commissioners  and  their  accredited  rep- 
resentatives, held  at  Washington  in  March  last,  upon  the 
invitation  of  the  Interstate  Commerce  Commission,  a  resolu- 
tion was  unanimously  adopted  urging  the  commission  'to 
consider  what  can  be  done  to  prevent  the  loss  of  life  and 
limbs  in  coupling  and  uncoupling  freight  cars  and  in  hand- 
ling the  brakes  of  such  cars.'  During  the  year  ending  June 
30,  1888,  over  two  thousand  railroad  employes  were  killed  in 
service,  and  more  than  twenty  thousand  injured.     It  is  com- 
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petent,  I  think,  for  Congress  to  require  uniformity  in  the 
construction  of  cars  used  in  interstate  commerce  and  the  use 
of  improved  safety  appliances  upon  such  trains.  Time  will 
be  necessary  to  make  the  needed  changes,  but  an  earnest  and 
intelligent  beginning  should  be  made  at  once.  It  is  a  re- 
proach to  our  civilization  that  any  class  of  American  work- 
men should,  in  the  pursuit  of  a  necessary  and  useful  vocation, 
be  subject  to  a  peril  of  life  and  limb  as  great  as  that  of  a 
soldier  in  time  of  war. "  ^  In  his  annual  message  of  December 
1,  1890,  President  Harrison  again  said:  "It  may  still  be 
possible  for  this  Congress  to  inaugurate,  by  suitable  legisla- 
tion, a  movement  looking  to  uniformity  and  increased  safety 
in  the  use  of  couplers  and  brakes  upon  freight  trains  engaged 
in  interstate  commerce.  The  chief  difficulty  in  the  way  is  to 
secure  agreement  as  to  the  best  appliances,  simplicity,  ef- 
fectiveness and  cost  being  considered.  This  difficulty  will 
only  yield  to  legislation,  which  should  be  based  upon  full  in- 
quiry and  impartial  tests.  The  purpose  should  be  to  secure 
the  co-operation  of  all  well  disposed  managers  and  o\Miers; 
but  the  fearful  fact  that  every  year's  delay  involves  the  sacri- 
fice of  two  thousand  lives  and  the  maiming  of  twenty  thou- 
sand young  men  should  plead  both  with  Congress  and  the 
managers  against  any  needless  delay. "  -  In  his  annual  mes- 
sage of  December  9,  1891,  he  again  said:  "I  have  twice 
before  urgently  called  the  attention  of  Congress  to  the  neces- 
sity of  legislation  for  the  protection  of  the  lives  of  railroad 
employes,  but  nothing  has  yet  been  done.  During  the  year 
ending  June  30,  1890,  369  brakemen  were  killed  and  7,841 
maimed  while  engaged  in  coupling  cars.  The  total  number  of 
railroad  employes  killed  during  the  year  was  2,451,  and  the 
number  injured  22,390.  This  is  a  cruel  and  largely  needless 
sacrifice.  The  government  is  spending  nearly  $1,000,000  an- 
nually to  save  the  lives  of  shipwrecked  seamen;  every  steam 
vessel  is  rigidly  inspected  and  required  to  adopt  the  most  ap- 
proved safety  appliances.     All  this  is  good.     But  how  shall 

'Messages  and  Papers  of  Presi-  =■  Messages    and    Papers    of    the 

dents,  Vol.   !>,   p.  51.  Presidents,  Vol.  0,  p.   12G. 
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•we  excuse  the  lack  of  interest  and  effort  in  behalf  of  this 
army  of  brave  young  men  who  in  our  land  commerce  are 
sacrificed  every  year  by  the  continued  use  of  antiquated  and 
dangerous  appliances?  A  law  requiring  of  every  railroad 
engaged  in  interstate  commerce  the  equipment  each  year  of  a 
given  per  cent,  of  its  freight  cars  with  automatic  couplers 
and  air  brakes  would  compel  an  agreement  between  the  roads 
as  to  the  kind  of  brakes  and  couplers  to  be  used,  and  would 
very  soon  and  very  greatly  reduce  the  present  fearful  death 
rate  among  railroad  employes."  ^  In  his  final  annual  mes- 
sage of  December  5,  1892,  he  again  alluded  to  the  subject  as 
follows:  ''In  renewing  the  recommendation  which  I  have 
made  in  three  preceding  annual  messages  that  Congress  should 
legislate  for  the  protection  of  railroad  employes  against  the 
dangers  incident  to  the  old  and  inadequate  methods  of  brake- 
ing  and  coupling  which  are  still  in  use  upon  freight  trains,  I 
do  so  with  the  hope  that  this  Congress  may  take  action  upon 
the  subject.  Statistics  furnished  by  the  Interstate  Commerce 
Commission  show  that  during  the  3'ear  ending  June  30,  1891, 
there  were  forty-seven  styles  of  car  couplers  reported  to  be  in 
use,  and  that  during  the  same  period  there  were  2,660  em- 
ployes killed  and  26,140  injured.  Nearly  sixteen  per  cent,  of 
the  deaths  occurred  in  the  coupling  and  uncoupling  of  cars 
and  over  thirty-six  per  cent,  of  the  injuries  had  the  same 
origin."  ^  As  a  result  of  these  messages.  President  Harri- 
son, on  March  2,  1893,  tw^o  days  l)efore  the  expiration  of  his 
term  of  office,  had  the  satisfaction  of  realizing  the  fruition 
of  his  recommendations  and  endeavors,  and  in  signing  tho 
present  Safety  Appliance  Act.     On  April   1,  1896,  Section  6 

8  Messages    and    Papers    of    tlie  ling,    the    demand    for    protection. 

Presidents,  Vol.  9,  p.  208.  and    the    necessity    of    automatic 

*  Messages    and    Papers    of    the  couplers  coupling  interchangeably. 

Presidents,    Vol.    9,    p.    331.      See  Johnson    v.    Southern    Pacific    Co. 

also   Senate    Report   of   the   First  ino  U.  S.  1;  25  Sup.  Ct.  Rep.  158. 

Session  of  the  52nd  Congress  (No.  For    debates    in    Congress    on    the 

1049)    and   the    House    Report   of  Safety     Appliance     Act.     see     24 

the  same  session   (No.  1678),  set-  Cong."^  Rec,  pt.  2,  pp.   1246,   1273, 

ting    out    the    numerous    and    in-  et  seq. 
creasing   casualties    due    to    coup- 
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of  the  act  was  amended;  and  on  March  2,  1903,  a  supple- 
mentary act  was  adopted.^ 

§  111.  Resolutions  of  American  Railway  Association.— 
On  June  6,  1893,  the  American  Railway  Association,  pursuant 
to  the  provisions  of  Section  5,  adopted  and  certified  to  the 
Interstate  Commerce  Commission  the  following  resolutions, 
viz:  (1)  "i^esok'e^,  That  the  standard  height  of  draw  bars 
for  freight  cars,  measured  perpendicular  from  the  level  of 
the  tops  of  the  rails  to  the  center  of  the  draw  bars,  for 
standard  gauge  railroads  in  the  United  States,  shall  be  thirty- 
four  and  one-half  inches,  and  the  maximum  variation  from 
such  standard  heights  to  be  allowed  between  the  draw  bars  of 
empty  and  loaded  cars  shall  be  three  inches. "  (2)  Eesolved, 
That  the  standard  height  of  draw  bars  for  freight  ears, 
measured  perpendicular  from  the  level  of  the  tops  of  the  rails 
to  the  centers  of  the  draw  bars,  for  the  narrow  gauge  rail- 
roads in  the  United  States,  shall  be  twenty-six  inches,  and  the 
maximum  variation  from  such  standard  height  to  be  allowed 
between  the  draw  bars  of  empty  and  loaded  cars  shall  be 
three  inches."  ^ 

§  112.  Object  of  statute — Construction.— It  is  clear  that 
the  intention  of  Congress  in  the  passage  of  the  Safety 
Appliance  Act  was  to,  in  a  measure  secure  the  safety  of 
employes  of  railroads  in  moving  cars  in  interstate  com- 
merce.'' "Obviously  the  purpose  of  this  statute  is  the  pro- 
tection of   the  lives  and  limbs  of  men,   and   such  statutes, 

"The    act    provided    that    auto-  281,   286;    28   Sup.    Ct.   Rep.   616; 

matic  couplers  should  be  used  on  52    L.    Ed.    1061  ;    S.    C.    74    Ark. 

and    after    January    1,    1898,    but  445:   78  S.  W.  Rep.  220;   83  Ark. 

the  Interstate  Commerce  Commis-  5!)1;   98   S.  W.  Rep.  959. 

sion  extended  the  time  two  years,  '  United  States  v.  Southern  Pa- 

and     subsequently     seven     months  cific     Co.     154     Fed.     Rep.     897; 

longer.     Johnson  v.   Southern   Pa-  Crawford    v.    New    York,    etc.,    R. 

cific  Co.,  supra.  Co.     10    Amer.     Neg.     Rep.     166; 

*  Interstate     Commerce     Report,  United  States  v.  Southern  Ry.  Co. 

189.3,     pp.     74,     26.3.       St.    Louis.  1.35    Fed.   Rep.    122. 
etc.,  Ry.  Co.  v.  Taylor,  210  U.  S. 
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when  the  words  fairly  permit,  are  so  construed  as  to  preveni 
the  mischief  and  advance  the  remedy. ' '  * 

§113.  Constitutionality  of  statute.— There  is  no  serious 
question  concerning  the  constitutionality  of  the  Safety  Appli- 
ance Act.  It  has  been  expressly  held  to  be  constitutional.® 
In  passing  upon  the  Federal  Employers'  Liability  Act  in  the 
Supreme  Court  of  the  United  States,  the  court  refers  to  two 
cases  ^'^  as  settling  the  question  of  the  validity  of  the  Safety 
Appliance  Act."     In  still  another  case  in  the  United  States 


*  Chicago,  etc.,  R.  Co.  v.  Voel- 
ker,  129  Fed.  Rep.  522;  65  C.  C. 
A.  65;  70  L.  R.  A.  264;  Schlem- 
mer  v.  BufTalo,  etc.,  R.  Co.  205 
U.  S.  1;  27  Sup.  Ct.  Rep.  407;  51 
L.  Ed.  681;  reversing  207  Pa.  St. 
398;  56  Atl.  417;  Atlantic  Coast 
Line  R.  Co.  v.  United  States,  167 

Fed.  Rep.  (decided  March  1, 

19-09);  Chicago,  etc.,  Ry.  Co.  v. 
King,  167  Fed.  Rep.  (de- 
cided February  3,  1909);  Wabash 
R.  Co.  V.  United  States,   167   Fed. 

Rep.    ( decided    February    3, 

1909). 

"I  do  not  know  wliether  statis- 
tics are  obtainable  as  to  wliether 
the  judgments  obtained  against 
and  expense  incurred  by  the  com- 
panies were  greater  than  those  in- 
curred in  putting  on  the  auto- 
matic coupler.  But  aside  from 
all  that,  an  undoubted  purpose  of 
Congress  was  humanitarian.  The 
purpose  was  to  end  the  maiming 
and  killing  of  the  vast  army  of 
men  engaged  in  railroad  work.  And 
that  the  results  have  been  good 
one  now  needs  but  look  at  the 
court  dockets  and  the  men  newer 
in  the  railroad  service  and  read 
the  statistics  of  the  past  few 
years."  United  States  v.  Chicago, 
etc.,    Ry.   Co.    149    Fed.   Rep.   486. 


°  United  States  v.  Atlantic, 
etc.,  R.  Co.  153  Fed.  Rep.  918; 
Philadelphia,  etc.,  R.  Co.  v.  Wink- 
ler, 4  Pennewill  (Del.),  387; 
50  Atl.  Rep.  112;  affirmed,  4  Del. 
80;  53  Atl.  Rep.  90;  Spain  v. 
St.  Louis,  etc.,  R.  Co.  151  Fed. 
Rep.  522;  Plummer  v.  Northern 
Pac.  Ry.  152  Fed.  Rep.  206;  St. 
Louis,  etc.,  Ry.  Co.  v.  Taylor,  210 
U.  S.  281;  28  Sup.  Ct.  Rep.  616; 
52  L.  Ed.  1061;  S.  C.  74  Ark. 
445;  78  S.  W.  Rep.  220;  83 
Ark.  591;  98  S.  W.  Rep.  959; 
Union  Bridge  Co.  v.  United  States, 
204  U.  S.  364;  Britfield  v.  Stana- 
han,  192  U.  S.  470;  Kansas  City, 
etc.,  R.  Co.  V.  Flippo,  138 
Ala.  487 ;  35  So.  Rep.  457 ;  United 
States  V.  Chicago,  etc.,  Ry.  Co. 
149  Fed.  Rep.  486;  United  States 
V.  Great  Northern  Ry.  Co.  145 
Fed.   Rep.  438. 

^"  Johnson  v.  Southern  Pac.  Co. 
196  U.  S.  1;  25  Sup.  Ct.  Rep. 
158;  49  L.  Ed.  363;  reversing  54 
C.  C.  A.  508;  117  Fed.  Rep.  462; 
and  Schlemmer  v.  BufTalo,  etc.,  R. 
Co.  205  U.  S.  1;  27  Sup.  Ct.  Rep. 
407;  51  L.  Ed.  681;  reversing  207 
Pa.  St.   198;   56  Atl.  Rep.  417. 

'  Employee's  Liability  Act,  207 
U.  S.  463;  28  Sup.  Ct."  Rep.  143; 
52  L.  Ed.  297. 
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Supreme  Court  the  question  of  the  validity  of  the  statute 
was  practically  settled.^^ 

§  114.  Interpretation  of  statute. — The  stjatute  is  to  be 
construed  liberally,  as  it  were,  for  the  protection  of  the  em- 
ploye. It  requires  of  the  railroad  company  a  strict  com- 
pliance with  its  terms.  It  was  enacted  for  the  preservation  of 
the  life  and  limbs  of  the  employe,  and  to  place  upon  the  em- 
ploj^er,  so  far  as  possible,  the  burden  of  the  loss  the  employe 
has  sustained  by  reason  of  his  employer  having  failed  to  com- 
ply with  the  requirements  of  the  statute  in  the  construction 
or  car  couplers.^^  In  a  suit  by  the  United  States  against  a 
railroad  to  recover  a  penalty,  it  has  been  held  that  the  ac- 
tion is  a  criminal  one  and  the  same  interpretation  should  be 
applied  to  the  statute  as  is  applied  to  the  usual 
penal  statute.^*  On  the  other  hand,  in  a  suit  by 
the  United  States,  it  is  said:  "This  act  of  Con- 
gress is  a  remedial  statute,  and  it  is  the  duty  of  the  court  to 
so  construe  its  provisions  as  to  accomplish  the  intent  of  Con- 
gress— to  protect  the  lives  and  limbs  of  men  engaged  in  inter- 
state commerce. "^^  "The  primary  object  of  the  act,"  said 
Chief  Justice  Fuller,  "was  to  promote  the  public  welfare  by 
securing  the  safety  of  employes  and  travelers,  and  it  was  in 
that  aspect  remedial,  while  for  violation  a  penalty  of  one 

"St.  Louis,  etc.,  R.  Co.  v.  Tay-  Rep.    959;    Schlemmer    v.    Buffalo, 

lor,   210  U.   S.   281;    28   Sup.   Ct.  etc.,  R.  Co.  205  U.  S.  1;   27  Sup. 

Rep.   616;    52   L.   Ed.    1061.  Ot.  Rep.  407:    51   L.  Ed.  681;   re- 

^'Plummer     v.     Northern     Pae.  versing  207   Pa.   St.    198;    56  Atl. 

Ry.    152    P^ed.    Rep.    206;    United  Rep.    417;     United    States    v.    El 

States    V.    Atlantic,    etc.,    R.    Co.,  Raso,    etc.,     R.     Co.     reported     in 

153   Fed.   R«p.   918;    Chicago,  etc.,  Appendix;  United  States  v.  South- 

R.    Co.    167    Fed.    Rep.   (dc-  ern    Ry.    Co.    1.35    Fed.   Rep.    122; 

cided  February  3,   1909)  ;   Wabash  Unitwl  States  v.  Chicago,  etc.,  R. 

R.  Co.  V.  United  States,   167   Fed.  Co.    149    Fed.    Rep.    486;     United 

Rep.    (decided    February    3,  States  v.  Great  Northern  Ry.  Co. 

1909)  ;  see  St.  Louis,  etc.,  Ry!  Co.  150  Fed.  Rop.  229. 

V.      Taylor,      210      U.      S.      281;  "United  States  v.  Illinois  Cent. 

28   Sup.   Ct.   Rep.   616;    52   L.   Ed.  R.  Co.  156  Fed.  Rep.   182. 

1061;    S.    C.    74   Ark.    445;    78   S.  i"  United    States    v.    Central    of 

W.   220;    83   Ark.   591;    98   S.   W.  Ca.  Ry.   157   Fed.  Rep.  893. 
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hundred  dollars,  recoverable  in  a  civil  action,  was  provided 
for,  and  in  that  aspect  was  penal.  But  the  design  to  give 
relief  was  more  dominant  than  to  inflict  punishment,  and  the 
act  might  well  be  held  to  fall  within  the  rule  applicable  to 
statutes  to  prevent  fraud  upon  the  revenue,  and  for  the  col- 
lection of  customs,  that  rule  not  requiring  absolute  strictness 
of  construction."  '" 


"  Johnson  v.  Soutliern  Pac.  Ry. 
Co.  196  U.  S.  1;  25  Sup.  Ct.  Rep. 
158;  reversing  54  C.  C.  A.  508; 
117  Fed.  Rep.  462;  United  States 
V.  Colorado,  etc.,  R.  Co.  157  Fed. 
Rep.  321;  Chicago,  etc.,  R.  Co.  v. 
King,  167  Fed.  Rep.  (de- 
cided Febriiary  3,  1909)  ;  Wabash 
Ry.  Co.  V.  United  States,  167  Fed. 

Rep.    (decided    February    3, 

1909);    Atlantic,    etc.,    R.    Co.    v. 


United  States,  107  Fed.  Rep.  

(decided  IMarch   1,   1!>.;9). 

"The  act  of  Congress  is  a  reme- 
dial statute,  and  it  is  the  duty 
of  the  court  to  so  construe  its 
provisions  as  to  accomplish  the  in- 
tent of  Congress — to  protect  the 
lives  and  limbs  of  men  engaged  in 
interstate  commerce."  United 
States  V.  Central  of  Ga.  Ry.  Co. 
157  Fed.  Rep.  893. 
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§115.  What  is  interstate  commerce— Test. — "Importa- 
tion into  one  state  from  another,"  said  Judge  Sanborn,  "is 
the  indispensable  element  in  the  test  of  interstate  commerce. 
Every  part  of  every  transportation  of  articles  of  commerce  in 
a  continuous  passage  from  an  inception  in  one  state  to  a  pre- 
scribed destination  in  another  is  a  transaction  of  interstate 
commerce.  Goods  so  carried  never  cease  to  be  articles  of  in- 
terstate commerce  from  the  time  they  are  started  upon  their 
passage  in  one  state  until  their  delivery  at  their  destination 
in  the  other  is  completed,  and  they  there  mingle  with  and  be- 
150 
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come  a  part  of  the  great  mass  of  property  within  the  latter 
state.  Their  transportation  never  ceases  to  be  a  transaction 
of  interstate  commerce  from  its  inception  in  one  state  until 
the  delivery  of  the  goods  at  their  prescribed  destination  in 
the  other,  and  every  one  who  participates  in  it,  who  carries 
the  goods  through  any  part  of  their  continued  passage,  un- 
avoidabl}^  engages  in  interstate  commerce."^ 

§11G.  V/hat  is  interstate  commerce.— In  discussing  the 
question  of  interstate  commerce  and  what  it  is,  the  Supreme 
Court  of  the  United  States  used  the  following  language, 
which  has  been  applied  in  the  construction  of  the  Safety 
Appliance  Act :  "In  this  ease  it  is  admitted  that  the  steamer 
was  engaged  in  shipping  and  transporting  down  Grand  river 
goods  destined  and  marked  for  other  states  than  Michigan, 
and  in  receiving  and  transporting  up  the  river  goods  brought 
within  the  state  from  without  its  limits;  but  inasmuch  as  her 
agency  in  the  transportation  was  entirely  within  the  limits 
of  the  state,  and  she  did  not  run  in  connection  with,  or  in 
continuation  of,  any  line  of  vessels  or  railway  leading  to 
other  states,  it  is  contended  that  she  was  engaged  entirely  in 
domestic  commerce.    But  this  conclusion  does  not  follow.    So 

'  United  States  v.  Colorado,  etc.,  versing   74   Mich.   579 ;    42   N.   W. 

R.   Co.   157   Fed.  Rep.   321;    citing  Rep.  139;  Caldwell  v.  North  Caro- 

Rhodes    V.   Iowa,    170    U.   S.   412;  lina,   187   U.   S.   622;    23   Sup.  Ct. 

18   Sup.   Ct.   Rep.   664;    42  L.   Ed.  Rep,  229;  47  L.  Ed.  33G;  reversing 

1088;  reversing  90  Iowa,  496;  58  127  K  C,  521;  37  S.  E.  Rep.  138, 
N.  W.  Rep.  887;  21  L.  R.  A.  245;  The  act  approved  March  2,  1903, 

Kelley   v.   Rhoades,   188   U.   S.    1 ;  is    not    unconstitutional,    and    tlie 

23   Sup.   Ct.   Rep.   259 ;   47   L.   Ed.  Employers'  Liability  Cases,  207  U, 

359;    reversing    9    Wyo.    352;    87  S.  463;   28  Sup.  Ct.  Rep.   143;   52 

Am.   St.    Rep.   959;    63   Pac.    Rep.  L,  Ed.  297,  is  not  in  point;  for  the 

935;     Houston,    etc.,    Co.    v.    Ins,  statute    then    tinder    consideration 

Co.    89    Tex.    1;    32    S,    W.    Rep.  applied  to  the   individuals  or  cor- 

889;  30  L.  R.  A.  713;  53  Am.  St.  porations     engaged     in     interstate 

Rep.     17;     I^isy    v.    Hardin,    135  commerce,  whereas  the  Automatic- 

U.  S.   100;    10  Sup.  Ct.  Rep.  681;  Safety  Appliance  Act  is  addressed 

34  L.  Ed.  128;  reversing  78  Towa.  alone   to   an   instrument   of   inter- 

286;     43     N.    W.     188;     Lyng    v.  state  commerce,  viz.,  an  interstate 

Michigan,  135  U.  S.  161 ;    10  Sup.  railroad.     United  States  v.  South- 

Ct.  Rep,  725;   34  L.  Ed.   150;   re-  ern  Ry,  Co.   164   Fed,  Rep.  347, 
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far  as  she  was  employed  in  transporting  goods  destined  for 
other  states,  or  goods  brought  from  without  the  limits  of 
^lichigan  and  destined  to  places  within  that  state,  she  was 
engaged  in  commerce  between  the  states,  and  however  limited 
that  commerce  may  have  been,  she  was,  so  far  as  it  went,  sub- 
ject to  the  legislation  of  Congress.  She  was  employed  as  an 
instrument  of  that  commerce,  for  whenever  a  commodity  has 
begun  to  move  as  an  article  of  trade  from  one  state  to  an- 
other, commerce  in  that  commodity  between  the  states  has 
commenced.  The  fact  that  several  different  and  independent 
agencies  are  employed  in  transporting  the  commodity,  some 
acting  entirely  in  one  state,  and  some  acting  through  two  or 
more  states,  does  in  no  respect  affect  the  character  of  the 
transaction.  To  the  extent  in  which  each  agency  acts  in  that 
transportation,  it  is  subject  to  the  regulation  of  Congress. 
It  is  said  that  if  the  position  here  asserted  be  sustained,  there 
is  no  such  thing  as  the  domestic  trade  of  a  state ;  that  Con- 
gress may  take  the  entire  control  of  the  commerce  of  the 
country,  and  extend  its  regulations  to  the  railroads  within  a 
state  on  which  grain  or  fruit  is  transported  to  a  distant 
market.  AYe  answer  that  the  present  case  relates  to  trans- 
portation on  the  navigable  v.-aters  of  the  United  States,  and 
we  are  not  called  upon  to  express  an  opinion  upon  the  power 
of  Congress  over  interstate  commerce  when  carried  on  by  land 
transportation.  And  we  answer  further,  that  we  are  unable 
to  draw  any  clear  and  distinct  line  between  the  authority  of 
Congress  to  regulate  an  agency  employed  in  commerce  be- 
tween the  states,  when  that  agency  extends  through  tv.o  or 
more  states,  and  when  it  is  confined  in  its  action  entirely 
within  the  limits  of  a  single  state.  If  its  authority  does  not 
extend  to  an  agency  in  such  commerce,  when  that  agency  is 
confined  within  the  limits  of  a  state,  its  entire  authority  over 
interstate  commerce  may  be  defeated.  Several  agencies  com- 
bining, each  taking  up  the  commodity  transported  at  the 
bc^indary  line  at  one  end  of  a  state,  and  leaving  it  at  the 
boundary  line  at  the  other  end,  the  federal  jurisdiction  would 
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be  entirely  ousted,  and  the  constitutional  provision  would  be- 
come a  dead  letter. ' '  ^ 

§  117.  Interlerritorial  commerce — Act  of  1903.— The 
inter-territorial  commerce  designated  in  the  Act  of  1903  is 
equivalent  to  the  interstate  commerce  under  the  Act  of  1893. 
In  an  action  for  a  violation  of  the  statute  in  a  territory  the 
complaint  will  not  be  defective  for  a  failure  to  allege  that  the 
defendant  is  a  common  carrier  engaged  in  interstate  com- 
merce, if  it  alleges  that  the  defendant  is  a  common  carrier 
engaged  in  commerce  by  railroad  among  the  several  terri- 
tories of  the  United  States,  particularly  the  territories  of  Ari- 
zona and  New  ]\Iexico.  ^ 

§118.  Use  of  car  forbidden. — In  the  first  section  of  the 
statute  it  is  declared  that  "it  shall  be  unlawful  for  any  com- 
mon carrier  engaged  in  interstate  commerce  by  railroad  to 
use  on  its  line  any  locomotive  engine"  not  equipped  with 
a  driving-wheel  brake ;  and  in  the  sixth  section,  as  amended 
in  1896,  it  is  provided,  "That  any  such  common  carrier 
using  any  locomotive  engine,  running  anj'  train,  or  hauling 
or  permitting  to  be  hauled  or  used  on  its  line  any  car  in 
violation  of  the  provisioifs"  of  the  act  shall  be  liable  to  a 

^The  Daniel  Ball,  10  Wall.  557,  trastate  commerce.     United  State* 

19    L.    Ed.   990,   reversing   Bruwn,  v.    Chicago,   etc.,   R.   Co.    149   Fed, 

Admr.,    Cas.    193;    Fed.    Cas.    No.  Rep.  486. 

3,564,    used    in    United    States    v.  Where    a   car   is   loaded   in   one 

Colorado,    etc.,    Ry.    Co.    157    Fed.  state   with   a   commodity   destined 

Rep.   321 ;    Elgin,    etc.,    R.    Co.    v.  for   another    state,   and    begins   to 

United  States,  167  Fed.  Rep.    ( de-  move,    then     interstiite    commerce 

cided   Feliriiary  3,   1900).  has    begun    and     does    not    cease 

A  car  billed  on  defendant's  line  until    the   car   has    arrived   at   its 

of  railroad  in  Illinois  to  a  destina-  point  of  final  destination.     United 

tion  in  Missouri  is  a  car  used  in  States  v.  Atlantic  Coast  Line  R.  Co. 

moving  interstate  trafEc,  although  167  Fed.  Rep. (decided  Febru- 

tlie   defendant   does   not   haul    the  ary24,  1909):   Appendix  G,  p.  372. 
car    from    one    state    to    another.  ^  United  States  v.  El  Paso,  etc., 

United    States    v.     Southern    Ry.  R.     Co.    Pamphlet    of    Interstate 

Co.    135    Fed.    Rep.    122.  Commerce    Commission,     1907,    p. 

No    system    can    be    devised    to  143.      See   Appendix   G,   274,    279, 

turn  interstate  commerce  into  in-  for  this  case. 
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penalty.  Section  second  provides  that  "it  shall  be  unlaw- 
ful for  any  such  common  carrier  to  haul  or  permit  to  be 
hauled  or  used  on  its  line  any  car  used  in  moving  inter- 
state traffic  not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  can  be  uncoupled  without 
the  necessity  of  men  going  betv;een  the  ends  of  the  cars." 
By  reason  of  the  language  of  this  statute  it  is  clear  that  it 
is  only  the  use  of  insufficiently  equipped  cars  that  is  for- 
bidden; and,  of  course,  the  hauling  of  the  car  is  a  use.  The 
ownership  of  the  car  is  immaterial.*  It  is  not  the  mere  fact 
of  the  ownership  of  a  car,  defectively,  or  not  at  all,  equipped 
even  though  there  be  an  intent  to  use  or  haul  it,  that  con- 
stitutes the  offense  against  the  statute ;  but  the  offense  against 
or  violation  of  the  statute  is  its  actual  use  or  hauling 
it.  "The  act  of  1893  makes  it  unlawful  for  a  company  to 
do  certain  things:  First,  to  haul  the  car.  Second,  to  per- 
mit the  car  to  be  hauled.  Third,  to  use  or  permit  a  car  to 
be  used.  All  three  of  these  prohibitions  are  with  reference 
to  cars  on  the  lines  of  the  company  within  this  judicial  dis- 
trict. And  the  prohibitions  are  with  reference  to  cars  used 
only  in  interstate  traffic  and  which  are  not  equipped  with 
couplers  coupling  automatically  by  impact  and  which  cars 
can  be  coupled  without  the  necessity  of  men  going  between 
the  ends  of  the  cars. "  ^  It  is  immaterial  what  is  the  pur- 
pose of  the  movement  of  the  car  nor  the  distance  it  is  hauled, 
nor  whose  car  it  is.  If  the  car  is  defective  the  railroad 
company  is  liable.** 

*  Crawford  v.  Xew  York,  etc.,  Chicago,  etc.,  R.  Co.  v.  United 
R.  Co.  10  Am.  &  Eng.  R.  Cas.  1G();  States,  167  Fed.  Rep.  (de- 
United  States  V.  Chicago,  etc.,  R.  cided  IMarch  10,  190>)). 
Co.  143  Fed.  Rep.  353;  United  "United  States  v.  Northern 
States  V.  Chicago,  etc.,  Ry.  Co.  Pac  T.  Co.  144  Fed.  Rep.  861; 
149   Fed.   Rep.   486.  United  States  v.  Cliicago    etc.,  R. 

"United  States  v.   Cliicago,  etc.,  Co.    143    Fed.    Rep.    353;    United 

Ry.  Co,  140  Fed.  Rep.  486;  United  States    v.    Soutliern    Ry.    Co.    135 

States    V.    Nortliern    Pac.    T.    Co.  Fed.   Rep.    122;    Crawford  v.  New 

144  Fed.  Rep.  861.     Elgin,  etc.,  R.  York,  etc.,  R.  Co.   10  Am.  &  Eng. 

Co.    V.    United    State?!,    167     Fed.  R.    Cas.    166.      If    tlie    car    is    one 

Rep.    (decided  February  3,  1009)  ;  tliat  is  regularly  used  in  the  move- 
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§  119.  Inhibition  of  statute — Car  employed  in  interstate 
traffic. — "The  statute  was  designed  to  inhibit  the  hauling 
or  using  by  any  railroad  company  in  its  line  any  car  used 
in  moving  interstate  traffic  not  equipped  with  couplers 
coupling  automatically  by  impact,  etc.,  the  denouncement 
being  against  the  use  of  the  car.  It  makes  but  little  differ- 
ence, therefore,  whether  the  ear  contained  at  the  time  any 
commodity  being  carried  as  freight  or  not,  if  the  ear  was  one 
being  used  in  moving  interstate  traffic,  not  in  the  sense  that 
at  the  particular  time  it  Avas  going,  loaded  or  partially  so 
with  a  commodity  being  shipped  from  one  state  into  another 
or  others,  but  that  it  was  being  employed  in  a  service  that 
was  moving  interstate  traffic. "  ^  A  car  loaded  with  coal, 
to  be  delivered  to  a  consignee  in  another  state,  is  used  "in 
moving  interstate  traffic,"  if  hauled  by  a  railroad  company 
in  tailing  it  from  the  place  of  loading,  although  such  com- 


ment of  interstate  traflic,  and  is  at 
the  time  involveu  in  the  movement 
of  a  train  containing  interstate 
traffic,  the  lading  of  the  car  is 
wholly  immaterial.  United  States 
V.  Wheeling    (see  Api>endix  G). 

'  United  States  v.  Northern, 
etc.,  Ry.  Co.  144  Fed.  Rep.  861. 
In  this  case  the  court  adds: 
"Such  is  the  construction  given 
the  law  by  Shiras,  district  judge 
in  Voelker  v.  Chicago,  etc.,  Ry. 
Co.  110  Fed.  Rep.  8C7,  and  af- 
firmed by  Mr.  Chief  Justice  Ful- 
ler in  Johnson  v.  Southern  Pac. 
Co.  196  U.  S.  1 ;  25  Sup.  Ct.  Rep. 
158;  49  L.  Ed.  303;  reversing  54 
C.  C.  A.  508;  117  Fed.  Rep. 
462.  "Tlie  words  'used  in  moving 
interstate  traffic'  should  not  be 
taken  in  a  narrow  sense."  Schlem- 
mer  v.  Buffalo,  etc.,  R.  Co.  205 
U.  S.  1;  27  Sup.  Ct.  Rep.  407; 
51  L.  Ed.  681;  reversing  207  Pa. 
St.  198;  56  Atl.  Rep.  417;  United 
States  v.  Chicago,  etc.,  Ry.  Co. 
143  Fed.  Rep.  373. 


"The  railway  locomotive,  train, 
or  car,  or  the  car  as  a  constituent 
of  tlie  train,  ihat  goes  from  State 
to  State  carrying  wholly,  or  in 
part,  any  interstate  commerce  are 
for  the  time  being  instrumentali- 
ties of  interstate  commerce;  as 
also  the  locomotive  train,  or  car 
that,  though  not  going  out  of  the 
State,  carries  on  its  way  through 
the  State  traffic  that  is  interstate 
transit;  and  the  obverse  of  that 
would  seem  to  be  that  a  train  trav- 
eling wholly  between  points  in  the 
same  State,  and  not  going  out  of 
the  State,  and  carrying  wholly 
commerce  originating  in  the  State, 
destined  to  points  in  the  same 
State,  is  not  for  the  time  being  an 
instrument  of  interstate  com- 
merce." Elgin,  etc.,  R.  Co.  v. 
United  States,  167  Fed.  Rep.  (de- 
cided February  3,  1909)  ;  Wabash, 
etc.,  R.  Co.  V.  United  States,   167 

Fed.  Rep.  (decided  February 

3,  1909). 
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pany  only  undertakes  to  delivei*  it  to  a  connecting  carrier 
within  the  same  state. ^  And  this  is  true,  although  it  only 
hauls  it  through  its  own  yards.^  A  railroad  company  haul- 
ing its  own  rails  from  one  state  to  another,  to  be  there  used 
by  it,  is  engaged  in  interstate  commerce.^"  But  it  has  been 
held  that  coal  mined  in  Kentuelr^  and  there  loaded,  and 
then  billed  and  shipped  to  another  place  in  the  same  state, 
is  not  turned  into  interstate  commerce  by  the  fact  that  in 
its  route  it  passed  through  a  part  of  another  state.^^ 

§  120,  Car  in  use,  what  is — A  loaded  car  from  another 
state,  not  yet  delivered  to  the  consignee  at  the  time  of  its 
stoppage  in  a  railroad  yard  at  its  destination  and  shunted 
on  a  side  track  for  repairs  to  its  coupler  which  had  become 
defective,  is  still  a  car  used  in  interstate  commerce.  "Its 
stoppage  in  the  yard  was  an  incident  to  the  transportation. 
The  injury  to  the  coupler  was  one  easily  repaired  without 
being  taken  to  a  repair  shop,  and  the  car  was  being  hauled 
upon  the  track  when  the  accident  occurred.  "^- 

*  United  States  v.  Southern  Ey.  ''^  Louisville,  etc.,  E.  Co.  v.  Van- 
Co.    135   Fed.   Eep.   122.  cleave,  23  Ky.  L.  Eep.  479;   63  S. 

=•  United     States     v.     Pittsburg,  W.    Eep.    22;    Louisville,    etc,    E. 

etc.,    E.    Co.    143    Fed.    Eep.    3G0;  Co.    v.    Walker,    23    Ky.    L.    Eep. 

contra,    McCutcheon    v.    Atlantic,  453;   03   S.  W.  Eep.  20.     But   the 

etc.,  E.  Co.    (S.  L.)    61   S.  E.  Eep.  United  States  Court  held  it  is  in- 

1108.      But    hauling   empty    intra-  terstate  commerce.     United  States 

state  cars  in  an  interstate  train  is  v.  Erie  E.  Co.   166  Fed.  Eep.  352. 

within  the  statute.     Elgin,  etc.,  E.  See  Hanley  v.  Kansas  City  So.  Ey. 

Co.  v,  United  States,  167  Fed.  Eep.  Co.    187    U.    S.    618;    23    Sup.    Ct. 

(decided  February  3,   1909)  ;   Chi-  Eep.  214;  47  L.  J^d.  333;  affirming 

cago,  etc.,  E.  Co.  v.  United  States,  106  Fed.     .ep.  353. 

167     Fed.      Eep.     (decided  "St.  Louis,  etc..  E.  Co.  v.  Delk, 

;March   10.  1909).  158    Fed.    Eep.    931;    citing  John- 

"  United  States  v.  Chicago,  etc.,  son  v.  Southern  Pac.   Co.    196  U. 

R.  Co.  149  Fed.  Eep.  486.  S.    1;    25   Sup.   Ct.   Eep.    158;    49 

So  it  is  a  violation  of  the  stat-  L.  Ed-  363;  reversing  54  C.  C.  A. 

ute  for  a   company  to  haul   sand  508;     117    Fed.    Rep.    462;     Chi- 

for   itself   in   improperly  equipped  oago.   etc,   R.   Co.   v.   Voelker,   129 

cars,    from    one   state   to   another.  Fed.   Rep.  522;    65  C.  C.  A.  226; 

T^nited  States  v.  Southern  R.  Co.  70  L.  R.  A.  264. 

Appendix  (i,  p.  367.  In  order  to  constitute  a  viola- 
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§  121.  Hauling  or  using  car  not  loaded  with  interstate 
traffic  in  interstate  train.  — The  statute  covers  v.n  instance 
of  using  or  hauling  in  an  interstate  train  a  car  not  h)aded 
with  interstate  traffic  nor  hauled  from  one  state  to  another. 
The  statute,  as  amended  in  1896/ ■•  prohibits  the  "hauling  or 
permitting  to  be  hauled  or  used  on  its  line,  any  car  in  viola- 
tion" of  the  Safety  Appliance  Act.  "The  older  statute 
was  Avith  reference  onh'  to  cars  used  in  moving  interstate 
traffic  regardless  of  v.hether  it  was  a  local  road  or  one  ex- 
tending into  several  eases.  The  reported  cases,  and  the  re- 
ports of  the  Interstate  Commerce  Commission,  show  that  it 
was  often  difficult  to  prove  in  what  traffic,  local  or  interstate, 
the  car  was  being  used,  and  v»'ithout  such  evidence  neither 
state  nor  national  prosecution  could  be  carried  on.  And  to 
cure  that  defect,  the  latter  statute  covers  all  cars  used  on 
any  railroad  engaged  in  interstate  traffic  regardless  of 
whether  the  particular  car  was  for  local  or  interstate  use. "^* 

§122.  Transportation  of  articles  of  interstate  commerce 
for  an  independent  express  company. — If  a  railroad  com- 
pany, even  though  it  has  its  lines  wholly  within  the  bound- 
aries   of    a   single    state,    accept    and   transport    articles    of 

tion  of  the  Safety  Appliance  Act,  n  rising   under    similar    state    stat- 

the  car  must  be  moved  in  a  defect-  utes. 

ive    condition.      United    State !    v.  ''  Sec.  6  of  Act. 

Lehigh  Valley  R.  Co.  162  Fed.  Rej..  » United      States      v.      Chicago, 

410     (see    Appendix    G)  ;     United  etc.,    Ry.    Co.    149    Fed.    Rep.    486. 

States  V.  Philadelphia,  etc.,  R.  Co.  Cars  hauled  from  one  point  in  a 

162   Fed.  Rep.  405    (see  Appendix  State  to  another  point  in  the  same 

G,  p.  315)  ;  United  States  v.  Penn-  State,  loaded  with  intrastate  com- 

sylvania  R.  Co.  102  Fed.  Rep.  408  merce,  but  in  an   interstate   train, 

(see  Api^endix  G,  p.  .321)  ;  United  must  be  equipped  with   automatic 

States  V.  Philadelphia,  etc.,  R.  Co.  couplers.      Elgin,    etc.,    R.    Co.    v. 

100  Fed.  Rep.  606;    162  Fed.  Rep.  United  States,  107  Fed.  Rep.    (de- 

403.  cided   February   3,    1909);    United 

Judge     Lurtnn     dissented,     dis-  States  v.  Chicago,  etc.,  R.  Co.  102 

tinguishing     the     case     from     the  Fed.     Rep.     775.       And     so     must 

Johnson     case,     and     Railway     v.  empty  cars  hauled  in  an  interstate 

Bowles,  71  Miss.  1003;  15  So.  Rep.  train.      United    States    v.    Erie    R. 

138,  and  Taylor  v.  Boston  Ry.  189  Co.  166  Fed.  Rep.  353. 
Mass.    390;    74    N.    E.    Rep.    591, 


158  FEDERAL    SAFETY    APPLIANCE    ACT) 

interstate  commerce  for  an  independent  express  company/"* 
it  is  engaged  in  interstate  commerce  and  must  equip  its  cars 
in  the  train  with  automatic  couplers  to  escape  the  penalty 
inflicted  by  the  act  of  Congress.  "But  although  the  express 
company,"  said  Judge  Sanborn,  ''was  not  one  of  the  com- 
mon carriers  engaged  in  interstate  commerce  to  which  the 
original  interstate  commerce  act  applied,^^  the  box  of  liquor 
it  caused  to  be  transported  from  Missouri  to  Colorado  was 
an  article  of  interstate  commerce,  its  carriage  was  a  trans- 
action of  that  commerce,  and  the  express  company's  partici- 
pation in  its  traJisportation  v/as  engaging  in  interstate 
commerce. ^^  Moreover,  the  interstate  commerce  act  had  been 
so  amended  that  express  companies  were  subject  to  its  pro- 
visions before  the  transportation  here  in  issue  wae  con- 
ducted.^* The  Safety  Appliance  Act  declares  that  'it  shall 
be  unlawful  for  any  common  carrier  engaged  in  interstate 
commerce  by  railroad,'  ^^  'to  haul  or  permit  to  be  hauled  or 
used  on  its  line  any  car'  (or  engines )-'' — except  four- 
wheeled  cars  and  certain  logging  cars  ^^ — '  and  in  moving 
interstate  commerce  traiBc  unequipped  with  couplers  coup- 
ling automatically  by  impact, '  -^  and  that  every  such  carrier 
shall  be  liable  to  a  penalty  of  one  hundred  dollars  for  each 
violation  of  the  statute.  The  Northwestern  Company  -^  trans- 
ported the  box  of  liquor  upon  its  railroad  from  Boulder  to 

"Wells,    Fargo   &    Company.  Eep.   229;    47   L.   Ed.   336;    revers- 

■«  Citinj?  United  States  v.  Mors-  ing  127  N.  C.  521 ;   37  S.  E.  Rep. 

man,  42  Fed.  Rep.   448;    Southern  138. 

Indiana  Exp.  Co.  v.  U.  S  Exp.  Co.  '^Act   June    29,    1906,    S.    3591, 

88  Fed.   Rep.   659.  Sees.    1    and    11;    34    Stat,    at    L. 

"Citing   Crutcher   v.   Kentucky,  5Hi,   595. 

141    U.    S.   47;    11    Sup.   Ct.   Rep.  '"27  Stat,  at  Large,  531,  Sec.  1. 

851;   35  L.  Ed.   649;   reversing  89  ^Citing    Johnson     v.     Southern 

Kv.    6;    12    S.   W.   Rep.    141;    Os-  Pac.  R.  Co.  196  U.  S.  1 ;  25  Sup. 

boVne   V.    Florida,   164    J.   S.   650;  Ct.   Rep.   158;   49   L.  Ed.  3u6;   re- 

17   Sup.  Ct.   Rep.   214;    41   L.   Ed.  versing  54  C.  C.  A.  508;   117  Fed. 

586;   affirming  33   Fla.  162;   25  L.  Rep.  4()2. 

1?.   A.    120;    4   Interst.   Com.   Rep.  =' Citing  Sec.  6  of  Act. 

731;   14  So.  Rep.  588;   39  Am.  St.  '' Citing  See.  2  of  Act. 

Rep.  99;   Caluwen  v.  North  Caro-  '''The    defendant. 

lina,   187   U.   S.   622;   23   Sup.   Ct. 
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Sunset  for  the  express  company,  on  its  continuous  passage 
from  its  origin  in  one  state  to  its  prescribed  destination  in 
another,  and  evidence  was  rejected  upon  the  trial  that  it  was 
a  daily  occurrence  for  this  railroad  to  carry  express  matter 
in  its  cars  which  had  been  consigned  from  points  without 
to  places  within  the  state  of  Colorado.  That  rejected  evi- 
dence should  have  been  received  because  it  had  a  tendency 
to  show  that  the  railroad  company  was  engaged  in  inter- 
state commerce,  and  if  the  testimony  had  fulfilled  the  prom- 
ise of  the  question  propounded  to  elicit  it,  and  had  been 
uncontradicted,  the  fact  would  have  been  established  that 
the  company  was  thus  engaged  within  the  meaning  of  the 
Safety  Appliance  Act.  The  transportation  by  a  common 
carrier  by  railroads  of  articles  of  interstate  commerce  for 
an  independent  express  company  is  engaging  in  interstate 
commerce  by  railroad  as  effectually  as  their  carriage  by  it 
for  the  vendors  or  consignors."  "Our  conclusion  is  that 
a  common  carrier  which  operates  a  railroad  entirely  within 
a  single  state  and  transports  thereon  articles  of  commerce 
shipped  in  continuous  passage  from  places  without  the  state 
to  stations  on  its  road,  or  from  stations  on  its  road  to  points 
without  the  state,  is  subject  to  the  provisions  of  the  Safety 
Appliance  Acts,  although  it  carries  the  property  free  from 
a  common  control,  management  or  arrangement  with  an- 
other carrier  for  continuous  carriages  or  shipments  of  the 
goods. ' '  -* 

§  123.  Distance  defective  car  hauled. — It  is  immaterial 
how  short  a  distance  the  defective  car  is  hauled;  if  hauled 
at  all  the  railroad  company  is  liable.  This  is  particularly 
true  of  terminal  railroads.-^ 

^United     States     v.     Colorado,  A   movement   of    a   car   not   ex- 

etc,  R,  Co.   157  Fed.  Rep.  342.  oeeding   twenty   feet,    resulting   in 

^United     States     v.     Northern  injuring  an  employee,  Avas  held  to 

Pac.   Terminal   Co.    144   Fed.   Rep.  be  a  violation  of  the  statute.     Chi- 

861;     United    States    v.    Philadel-  cago,  etc.,  R.  Co.  v.  King.  167  Fed. 

p]iia,    etc..    R.    Co.    160    Fed.    Rep.  Rep.    (decided    February    3, 

690;   162  Fed.  Rep.  403.  1909)  ;  Done,<ran  v.  Baltimore,  etc., 

R.  Co.  165  Fed.  Rep.  869. 
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§  124.  Switching  car.— The  statute  applies  to  a  car 
while  being  used  iu  switching  movements.-** 

§  125.  Belt  railroad — Terminal  road.— The  statute  ap- 
plies to  cars  hauled  on  a  belt  railroad,  used  as  a  link  be- 
tween railroads  engaged  in  interstate  eommerce.^^  So  it 
applies  to  a  terminal  road,  and  to  those  delivering  to  and 
receiving  cars  from  it.-^  "When,  therefore,  the  terminal 
company  is  engaged  in  effecting  a  transfer  of  one  of  those 
cars  from  one  line  of  railway  to  another,  it  is  itself  engaged 
in  handling  a  car  used  in  moving  interstate  traffic.  Thus 
far  there  can  be  absolutely  no  evil.  But  what  is  the  differ- 
ence if  it  takes  the  car  from  one  of  the  lines  and  moves  it 
to  its  own  team  track,  there  to  be  unloaded,  or  moves  it 
back  empty  and  places  it  in  one  of  the  lines  again  to  be  for- 
warded elsewhere?  In  either  event  it  handles  a  car  used 
in  the  designated  traffic.  So  it  does  with  equal  fault  when 
it  moves  a  car  used  for  moving  interstate  traffic  set  in  by  one 
of  the  lines  to  a  convenient  engine  upon  the  yard,  to  be 
unloaded  of  its  coal  designed  for  use  by  such  engine.     It  is 

=»  United  States  v.  Pittsburg,  3,  1909)  ;  '"nbash  R.  Co.  v.  United 
etc.,  R.  Co.  143  Fed.  Rep.  360;  States,  167  Fed.  Rep. (de- 
Crawford  V.  New  York,  etc.,  R.  cided  February  3  1909);  United 
Co.  10  Am.  &  Eng.  Neg.  Cas.  166;  States  v.  Southern  Ry.  Co.  Ap- 
United  States  v.  Northern  Pacific  pendix  G. 

T.  Co.  144  Fed.  Rep.  861;  United  ^Interstate  Stock  Yards  v.  In- 
states V.  Pittsl)urg,  etc..  R.  Co.  dianapolis  Union  Ry.  Co.  99 
143  Fed.  Rep.  360;  United  States  Fed.  Rep.  472;  United  States  v. 
V.  Chicago,  etc.,  Ry.  Co.  143  Fed.  Union  Stock  Yards  Co.  161  Fed. 
Rep.  353;  Chicago*  etc.,  R.  Co.  v.  Rep.  919;  Belt  Ry.  Co.  v.  United 
United  States,  165  Fed.  Rep.  425.  States;  see  Appendix  G;  Belt  Ry. 
United  Stat<>s  v.  Pliilndelphia,  etc.,  ^-    v.    United    States,    167     Fed. 

Ry.  Co.  160  Fed.  Rep.  696.  and  162  ^cp-    (decii-^d    February   3, 

Fed.    Rep.    403;    United    States    v.  1909). 

Ixihigh  Valley  R.  Co.  162  Fed.  Rep.  ^'^ United  States  v.  Chicago,  etc., 

410;     United    States    v.    Philadel-  R.  Co.   143  Fed.  Rep.  353;   United 

phia,    etc.,    R.    Co.    162    Fed.    Rep.  States   v.    Southern    Pac.    Co.    154 

405;    United   States   v.    Pennsylva-  Fp<1.   Rf'P-    ^97;    United    States   v. 

nia   R.  Co.  162  Fed.  Rep.  408;   El-  Northern    Pac.    T.    Co.     144    Fed. 

pin,  etc.,  R.   Co.  v.  United   States,  Rep.   861. 
167   Fed.   Rep.    (deciucv*   February 
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hauling  or  using  a  car,  the  particular  use  of  which  is  in- 
hibited by  the  statute. ' '  -^ 

%  126.  Car  on  spur  track.— In  a  case  in  Alabama  the  evi- 
dence showed  that  the  defendant  operated  a  railroad  running 
between  Birmingham  of  that  state  and  Memphis  in  the  state 
of  Tennessee.  The  plaintiff  was  in  its  employ  and  service  at 
the  time  he  received  his  injuries  as  brakeman,  and  was  in- 
jured while  in  the  act  of  coupling  a  car  to  a  switch  engine 
on  a  spur  track  a  mile  from  the  main  track,  this  spur  track 
joining  the  main  track  at  Carbon  Hill,  a  station  of  the  defend- 
ant. At  the  time  of  the  injury  the  ear  was  being  switched 
on  the  spur  at  a  coal  mine  preparatory  to  being  carried  to 
Carbon  Hill  by  defendant's  switch  engine  in  charge  of  its 
employes,  to  be  then  shipped  over  its  main  line.  The  switch 
engine  never  went  further  than  Carbon  Hill,  and  was  used 
for  no  other  purpose  than  switching,  not  being  used  on  the 
main  line,  but  being  used  merely  for  carrying  cars  to  the 
station  from  the  mines,  and  then  placing  the  cars  on  a 
special  siding  at  the  station,  Carbon  Hill,  from  which  tney 
were  taken  by  regular  trains  to  the  point  of  destination. 
After  the  car  had  been  loaded  at  the  mines  and  put  on  the 
storage  track  or  special  siding  at  Carbon  Hill,  it  was  there- 
after billed  and  shipped  from  Carbon  Hill  to  Aberdeen, 
Mississippi,  by  the  company  owning  the  coal  mines.  Some- 
times, also,  cars  were  billed  from  the  mines.  There  was 
nothing  to  show  that  any  instructions  whatever  had  been 
given  by  the  shipper  before  the  car  reached  Carbon  Hill  as 

*  United     States     v.     Northern  mon   carrier   in   order   to   bring   it 

Pacific  Terminal  Co,  144  Fed.  Rep,  within  these  acts,  since  the  amend- 

861;     Chicago,     etc.,     R,     Co.     v.  ment    approved     March     2,     1903, 

United  States,  165  Fed,  Rep,  423;  makes  the  provisions  and  require- 

United     States     v.     Union     Stock  ments  of  that  amendatory  act,  as 

Yards  Co.  161  Fed.  Rep.  919;  Belt  well  as  of  the  original,  apply  to  all 

Ry.  Co.  V.  United  States,  see  Ap-  'cars  and  similar  vehicles  used  on 

pendix  G.  any  railroad  engaged  in  interstate 

"It  may   be   questioned  whether  commerce.' "       United     States     v. 

a  railroad  company  muat  be  a  com-  Unio;i,  etc.,  Co.  161  Fed.  Rep.  919. 
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to  its  destination  or  intended  destination ;  but  after  being 
placed  on  the  storage  track  at  Carbon  Hill  it  was  picked  up 
by  a  regular  train  and  carried  to  Aberdeen.  So  far  as  the 
e\adence  showed,  the  car  at  the  time  of  the  accident,  while 
still  at  the  mines,  might  have  been  intended  for  shipment 
by  the  mine  owner  to  some  point  within  the  state.  Upon 
these  facts  the  court  refused  to  disturb  the  verdict  of  the 
jury  to  the  effect  that  the  car  was  engaged  in  interstate  com- 
merce at  the  time  the  defendant  Avas  injured  by  a  defective 
coupling  on  the  car.^" 

§127.  "Used  in  moving  interstate  traflBc" — Sending  car 
to  repair  shop — Making  up  train.— The  phrase  "used  in 
moving  interstate  traffic"  does  not  mean  that  a  car  must 
be  actually  loaded  and  on  its  journej'  from  one  state  to  an- 
other in  order  to  be  within  the  provisions  of  the  statute; 
but  only  that  it  has  been  intended  and  is  intended  to  be  so 
used  whenever  required ;  and  it  is  'a  \nolation  of  the  statute 
to  move  such  a  car,  if  not  equipped  with  automatic  brakes, 
from  one  state  to  another  as  a  part  of  a  train,  although  it 
is  empty  at  the  time;  nor  is  the  mere  fact  that  it  is  destined 
for  a  repair  shop  a  defense.^^  The  statute  applies  to  making 
up  the  train  for  the  purpose  of  moving  interstate  traffic. ^^ 
And  so  it  applies  to  a  dining  car  standing  on  a  side  track 
waiting  to  be  hitched  onto  its  regular  train.^^ 

^Kansas    City,    etc.,    R.    Co.    v.  phia.  etc..  E.  Co.  162  Fed.  Rep.  405 

Flippo,  138  Ala.  487:   35  So.  Rep.  (see  Appendix  G);    United  States  v. 

457;     Chicago,     etc.,     R.     Co.     v.  Lehigh  Valley  R.  Co.  162  Fed.  Rep. 

United  States.  165  Fed.  Rep.  423.  410     (see    Appendix    G)  ;     United 

"United    States    v.    St.    Louis,  States    v.    Louisville,    etc.,    R.    Co. 

etc..    R.    Co.    154    Fed.    Rep.    516;  162  Fed.  Rep.  185.     But  not  under 

United   States  v.    Great   Northern  the    Massachusetts    state    s'     ute. 

Ry.  Co.  145  Fed.  Rep.  438;   Elgin,  Taylor  v.  Boston,  etc.,  '?.  Co.   loS 

etc..  R.   C  .  V.  United   States,   167  ^^ass.  390:   74  N.  E.  Rep.   5"' 

Fed.  Rep.  (decided  February  »=  Mobile,   etc.,   R.   Co.   v.   Brora- 

3.   1000);   United  States  v.  Phila-  l>erg,    141    Ala.   258;    37    So.    Rep. 

del  phia,  etc.,  R.  Co.  160  Fed.  Rep.  -"^^S:    United    States    v.    Northern 

600:    102    Fed.    Rep.   403;    United  Pacific  T.  Co.   144   Fed.  Ren.  861. 

States  V.  Pennsylvania  R.  Co.  162  ^Johnson  v.  Southern  Pac.  Ry. 

Fed.  Rep.  408   (see  Appendix  G,  p.  Co.  196  U.  S.  1 ;  25  Sup.  Ct.  Rep. 

321);    United   States  v.   Pbiladel-  158;  reversing  117  Fed.  Rep.  462; 
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§  128.  Car  not  used  in  interstate  commerce. — Of  course 
a  car  not  used  in  interstate  commerce  does  not  come  within 
the  provisions  of  the  statute;  but  if  it  is  hauled  in  an  inter- 
state train  of  cars  it  does;  because  the  danger  to  employes 
engaged  in  transportation  of  interstate  traffic — whom  it  was 
the  design  of  Congress  to  protect — is  just  as  imminent  as  if 
the  car  was  used  in  interstate  commerce.^* 

§  129.  Temporary  suspension  of  trar.sportation.— The 
temporary  suspension  of  the  transportation  of  a  oar  does 
not  take  it  out  of  the  statute.  "Whether  that  [the  ultimate 
destination]  was  nearby  or  remote  is  not  material,  because 
the  shipment  had  originated  in  another  state  and  was  al- 
ready impressed  with  the  character  of  interstate  traffic, 
which  v.ould  follow  it  at  least  until  the  actual  transit 
ceased.  "^^ 

§  130.  Permitting  cai'S  to  be  hauled  over  its  lines. — It  is 
immaterial  not  only  what  company  owns  the  cars  but  it  is 

54  C.  C.  A.  508;   Chicago,  etc.,  R.  l)ut  this  statute  does  not  apply  to 

Co.    V.    United    States,    165    Fed.  a  car  used  in  intrastate  commerce 

Rep.  423.  only,     not     so     equipped,     though 

■  '*  Winkler   v.   Philadelphia    etc.,  moved  iu  a  train  containing  a  car 

R.    Co.    4    Penn.     (Del.)     387;    53  bearing  interstate  commerce  where 

Atl.  Rep.  90;  Elgin,  etc.,  R.  Co.  v.  the   interstate  and  intrastate  cars 

United  States,  1G7  Fed.  Rep.  are  iu  diil'erent  parts  of  the  train 

(decided      February      3,      1009);  and  not  in  position  to  be  coupled 

United  States  v.  Chicago,  etc.,  R.  or  uncoupled.     In  other  words,  if 

Co.  162  Fed.  Rop.  775.  sufficiently      equipped      intrastate 

Congress  has  no  power  to  regu-  cars   are    between    the    defectively 

late  the  use  of  cars  not  employed  equipped    intrastate    car    and    the 

in    interstate    conunerce,    and    the  interstate  cars  no  offense  is  com- 

Safety  Appliance  Act  cannot  be  so  mitted;    because    sucli    defectively 

construed.  •    United   States  v.   Erie  equipped  car  is  not  used  in  "con- 

R.  Co.  166  Fed.  Rep.  352.  nection"  with  interstate  commerce 

The   statute   requires   cars   used  cars.      Unueu    States    v.    Illinois 

in     interstate    commerce-  or    cars  Central  R.  Co.  166  Fed.  Rep.  907. 

used     in     "connection"     therewith  ^'  Chicago,      etc,      Ry.      Co.      v. 

to   be    equipped    with    secure   grab  Voelker,    129    Fed.    Rep.    522;     65 

irons    at    the    ends    and    sides    of  C.    C.   A.    65;    70    L.    R.    A.    264; 

each  car  for  the  greater  safety  of  Chicago,    etc.,    R.    Co.    v.    United 

men     coupling     and     uncoupling;  states,  165  Fed.  Rep.  423. 
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also  immaterial  v.hat  company  hauls  so  far  as  the  company 
owning  the  line  over  which  thej^  are  hauled  commits  an  of- 
fense. Merely  permitting  cars  improperly  equipped  to  be 
hauled  by  another  company  over  its  line  of  railroad  is  an 
offense  in  the  company  owning  the  railroad  and  permitting 
the  hauling  to  be  done.  "It  does  not  matter  whether  the 
defendant  was  the  owner  or  not,  because  the  statute  pro- 
hibits the  use  on  the  line  of  the  road  or  the  permitting  to 
be  hauled  on  the  line  of  the  road,  any  of  these  cars  not 
equipped  as  the  statute  provides.  So  that  if  they  permitted 
to  be  hauled  or  used  on  their  roads  any  such  cars,  even 
though  they  belonged  to  other  companies,  they  would  offend 
against  this  provision  of  the  statute.  "^^ 

§  131.  Freight  designed  for  another  state— Not  yet  left 
the  first  state. — It  matters  not  that  the  freight  designed  for 
another  state  has  not  yet  left  the  state  from  which  it  is  in- 
tended for  such  other  state,  if  it  has  been  placed  aboard  the 
cars  ready  for  transportation  to  such  other  state.  In  one  case 
the  following  language  was  used:  "It  has  been  proven  in 
this  case  *  *  *  that  both  of  the  cars  in  question  were 
carrying  traffic  consigned  from  a  point  in  one  state  to  a 
point  in  another  state.  This  makes  such  traffic  interstate 
commerce.  While  the  evidence  does  not  show  that  the  de- 
fendant hauled  the  ear  across  the  state  line,  still  the  defend- 
ant is  engaged  in  interstate  traffic  no  matter  how  short  the 
movement,  if  the  traffic  hauled  is  in  course  of  movement 
from  a  point  in  one  state  to  a  point  in  another.  "^^ 


»"  Crawford    v.    Now    York,    etc.,  (lix  G,   p.   ,343).     What   is  the  re- 

R.   Co.    10  Am.   &  Eng.  Neg.  Cas.  wipt  of  a  car,  see  Chicago,  etc.,  R. 

166.     The  receiving  company  must  Co.  v.  United  States,  165  Fed.  Rep. 

ascertain    at    its    peril    that    each  42.3. 

car   it  receives  from  another  rail-  ^'United    States    v.    Central    of 

road  company  is  properly  equipped  Ga.   Ry.    Co.    157    Fed.    Rep.    893; 

witli    .safety    appliances.       United  United    States    v.    Northern,    etc.. 

States  v.  Chicago  etc.,  R.  Co.  162  Ry.  Co.  144  Fed.  Rep.  861;  United 

Fed.    Rep.   775;    United   States   v.  States    v.   St.    Louis,   etc.,   R.   Co. 

Southern    Pac.     Co.     (see    Appen-  154   Fed.  Rep.   510. 
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§  132.  Intrastate  trafBc — Narrow  gauge  railroad  wholly 
within  state. — A  company  owned  and  operated  a  narrow 
gauge  road  that  lay  wholly  within  the  state  of  Ohio,  and  was 
about  one  hundred  miles  long,  terminating  at  Bellaire  on 
the  Ohio  river.  At  Bellaire  it  connected  with  the  Baltimore 
&  Ohio  Railroad  in  the  sense  that  it  received  from  that 
railroad  freight  from  other  states  marked  for  points  on  its 
line,  and  delivered  to  it  freight  from  points  on  its  own  line 
marked  for  other  states  in  the  following  manner:  There 
was  no  interchange  of  ears  because  of  the  different  gauges 
of  the  two  roads,  the  defendant's  cars  being  used  only  on 
its  own  road.  A  transfer  track  ran  from  its  terminal  sta- 
tion to  the  Baltimore  and  Ohio  road,  so  the  freight  cars  of 
the  two  roads  could  be  placed  alongside  of  adjoining  plat- 
form, and  the  transfer  of  freight  made  from  the  cars  of  one 
road  to  those  of  the  other.  Neither  road  issued  through 
bills  of  lading  for  the  freight  transferred ;  and  no  through 
rate  for  freight  was  fixed  by  mutual  arrangement,  nor  was 
there  a  division  of  freight  charges  for  through  freight  car- 
ried by  both  roads.  Freight  transported  to  Bellaire  by  the 
narrow  gauge  road  and  marked  for  a  point  m  another  state 
was  delivered  to  the  agents  of  the  Baltimore  and  Ohio  with 
an  expense  or  transfer  bill  that  stated  the  original  point  of 
the  shipment,  the  consignee  and  place  of  consignment,  and 
the  freight  charges  of  the  delivering  road.  The  usual  way- 
bills accompanied  this  traffic.  On  taking  charge  of  freight 
thus  delivered  to  it,  the  Baltimore  and  Ohio  assumed  the 
payment  of  the  narrow  gauge  road's  freight  charges,  and 
collected  the  entire  charges  of  the  transportation  on  deliver- 
ing the  freight  at  its  destination.  Incoming  freight  was 
handled  in  the  same  manner,  except  that  the  agents  of  the 
Baltimore  and  Ohio  at  Bellaire  would  bring  the  traffic  to 
and  put  it  in  cars  of  the  narrow  gauge  road.  When  it 
received  freight  with  the  expense  or  transfer  bill,  the  nar- 
row gauge  road  would  assume  the  charges  of  the  other  road, 
and  collect  the  entire  freight  charges  at  its  destination. 
There  were   weekly   settlements   between   the   two   roads   of 


166  FEDERAL  SAFETY  APPLIANCE  ACT, 

freight  charges,  and  balances  paid  when  found  due ;  but  each 
road  became  responsible  for  the  freight  charges  of  the  other, 
whether  the  consignee  paid  them  or  not.  Such  transfers  oc- 
curred daily,  and  each  company's  charges  were  in  accord- 
ance with  its  own  rates.  The  acts  upon  which  the  suit  was 
based  vrere  hauling  in  a  car  not  equipped  as  the  act  of 
Congress  required,  cases  of  eggs  destined  fcr  a  point  in 
Pennsylvania  and  delivered  at  Bellaire  to  the  Baltimore  and 
Ohio  for  shipment  to  the  point  of  destination;  and  also  the 
hauling  of  certain  freight  in  cars  not  properly  equipped 
from  Bellaire  to  a  station  over  the  narrow  gauge  road,  which 
freight  had  been  shipped  from  Philadelphia,  in  Pennsyl- 
vania, and  consigned  to  a  point  on  the  latter  road.  It  did 
not  appear  there  was  any  through  bill  of  lading;  but  the 
form  of  the  bill  of  lading  used  by  the  defendant,  the  narrow 
gauge  road,  provided  as  follows:  "This  blank  miLst  in  no 
case  be  filled  with  the  name  of  any  station  or  place  beyond 
the  line  of  this  company's  road."  Upon  these  facts  it  was 
held  that  the  car  carrying  the  eggs  and  those  carrying  the 
freight  from  Philadelphia  were  not  used  in  interstate  com- 
merce, and  so  need  not  be  equipped  with  automatic  brakes.^^ 

.§  133.  Intrastate  railroad  engaged  in  carrying  interstate 
commerce  articles.— This  statute  has  been  held  to  apply  to  a 
railroad  company  operating  wholly  -R-ithin  a  state,  inde- 
pendently of  all  other  carriers,  but  which  receives  and  trans- 
ports to  their  destination  articles,  in  a  continuous  trip, 
brought  from  another  state  Thus,  a  narrow  gauge  railroad 
was  operated  wholly  within  the  state  of  Colorado.  A  ship- 
ment of  hardware  was  carried  by  an  interstate  wide  gauge 
railroad  from  Omaha.  Nebraska,  to  a  station  on  this  narrow 
gauge  road  and  delivered  to  it  for  carriage  to  a  station  on 

»» United   States   v.   Geddes,    131  v.    Bellaire,   etc..    R.    Co,    77    Fed. 

Fed.    Rep.    452:    6.5    C.   C.   A.   320.  Rep.   042. 

See  also  United  States  v.  Chicago,  The    case    of    United    States    v. 

etc.,  R.  Co.  81  Fed.  Rep.  7S3,  and  Geddes.    supra,    is    discussed    and 

Interstate    Commerce    Commission  denied  in  Sec.  134. 
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the  main  line  a  few  miles  farther  on,  to  which  place  it 
had  been  consigned  from  Omaha.  This  shipment  was  not 
carried  npon  a  through  bill  of  lading,  but  it  was  consigned 
and  carried  npon  a  continuous  passage  from  the  point  of 
origin  to  its  destination  at  the  station  of  the  narrow  gauge. 
The  shipment  was  re-billed  ])y  the  narrow  gauge  road  from 
the  point  it  received  it  to  its  place  of  destination  on  its  line, 
and  it  advanced  the  freight  chr.cges  for  the  previous 
transportation,  collecting  them  of  the  consignee  on  deliver- 
ing the  goods.  The  broad  gauge  and  narrow  gauge  roads,  at 
their  point  of  contact,  had  a  platform  for  their  common  use, 
for  the  purpose  of  receiving  goods  on  one  side  of  it  and 
loading  on  the  other,  in  this  way  making  an  exchange  of 
goods  carried  by  them  respectively.  It  was  held  that  this 
narrow  gauge  road  was  subject  to  the  federal  statute  and 
must  equip  its  cars  with  automatic  brakes.  Judge  Sanborn 
relied  upon  the  celebrated  case  of  The  Daniel  Ball.^''  That 
was  a  case  to  recover  a  penalty  in  a  suit  brought  by  the 
United  States  for  navigating  Grand  river  in  the  state  of 
Michigan  without  a  license.  The  defense  was  that  the  boat 
was  not  engaged  in  trade  or  commerce  between  two  or  more 
states,  but  was  employed  solely  in  intrastate  commerce.  It 
was  agreed  that  the  vessel  was  operated  entirely  within  the 
state  of  Michigan  between  Grand  Rapids  and  Grand  Haven, 
and  that  it  did  not  run  in  connection  with,  or  in  continua- 
tion of,  any  line  of  steamers  or  vessels  on  the  lake,  or  any 
line  of  railway  in  the  state,  but  that  it  was  a  common  carrier 
between  these  two  cities,  and  "that  some  of  the  goods  that 
she  shipped  to  Grand  Rapids  and  carried  to  Grand  Haven 
were  destined  and  marked  for  places  in  other  states  than 
Michigan,  and  that  some  of  the  goods  which  she  shipped  at 
Grand  Haven  came  from  other  states  and  were  destined  for 
places  within  that  state."  Judge  Sanborn,  from  this  ques- 
tion, reached  the  conclusion  that  "the  power  to  regulate 
interstate  commerce  is  as  complete  upon  the  land  as  upon  the 

^10  Wall.  557. 
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navigable  waters  of  the  nation,  and  congressional  regulation 
upon  the  former  must  be  interpreted  by  the  same  rules  and 
enforced  with  the  same  efficiency  as  like  regulations  upon 
the  latter.''*'  The  plain  and  specific  declaration  of  the  acts 
of  Congress  before  us,  which  have  been  recited,^^  and  the 
familiar  rule  that  where  the  terms  of  a  statute  are  unam- 
biguous and  their  meaning  is  plain  there  is  no  room  for 
construction,  and  the  apt  and  controlling  opinion  of  the  Su- 
preme Court  in  the  Daniel  Ball  case  *'  which  decided,  in  a 
ease  strictly  analogous,  the  material  legal  questions  in  this 
case,  urgently  persuade  that  the  Northwestern  Company*^  was 
a  common  carrier  engaged  in  interstate  commerce  by  railroad 
within  the  meaning  of  the  Safety  Appliance  Acts,  and  was 
thereby  required  to  equip  its  cars  with  automatic  couplers."  ^* 
Nor  can  a  railroad  urge  that  it  hauled  the  car  the  distance 
it  did  in  order  to  reach  its  general  repair  shops,  if  it  could 
have  repaired  the  car  at  nearby  points.*^ 

§  134.     United  States  against  Geddes  denied.— In  the  case 
of  the   United    States   against   Colorado    and   Northwestern 


'"Citing  In   re  Debs,   158   U.   S.  It  was  held  that  the  traffic  being 

564;    15  Sup.  Ct.  Rep.  500;   39  L.  carried  from  San  Jose  to  Careaga 

Ed.   1092.  was   interstate.      United   States  v. 

■•^Safety  Appliance  Act,  p.  264.  Pacific  Ry.  Co.   (see  Appendix  G). 

*-  10  Wall.   557.  The    statute   applies    to    a    rail- 

"The  narrow  gange  railroad.  road    in    South    Carolina    author- 

**  United     States     v.     Colorado,  ized    by     its     special    charter     to 

etc.,    R.    Go.    157    Fed.    Rep.   321;  "farm  out"  the  right  of  transpor- 

United  States  v'.  Colorado,  etc.,  R.  tation.     Harden  v.  North  Carolina 

Co.   157  Fed.  Rep.  342.  R.    Co.    129   X.   C.   354;    40   S.   E. 

"United  States  v.  Chicago,  etc.,  Rep.  184;   55  L.  R.  A.  784. 
Ry.  Co.  149  Fed.  Rep.  486.  Under    the    Massachusetts    stat- 

A  shipment  from  a  point  with-  iite,   a   car  en   route   to   a    repair 

out   the    State    of    California    was  shop    does    not    come    within    the 

consigned    to    San    Joso    in    that  statute    prohibiting    the    "moving 

state.    Before  the  shipment  reached  of    traffic"    in    cars    not    equipped 

the  state,  and  wliile  in  transit,  the  with   automatic   couplers.     Taylor 

consignor,  by  agreement  with  one  v.    Boston,   etc.,   R.   Co.    188   Mass. 

of  the  carriers,  changed   the  desti-  .390;    74  N.  E.  Rep.  591. 
nation  from  San  Jose  to  Careaga. 
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E/aflroad  Company/'^  Judge  Hanborn  of  the  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit  examines  at  length  the  case 
of  the  United  States  against  Geddes  ^^  of  the  Circuit  Court 
of  Appeals  of  the  Sixth  Circuit  and  declines  to  follow  it. 
We  set  out  the  review  of  that  case  to  the  full  extent  as  made 
by  Judge  Sanborn,  viz :  ' '  The  argument  of  counsel  for  the 
company,  in  support  of  the  construction  adopted  by  the 
Court  of  Appeals  of  the  Sixth  Circuit,  is  (1)  that  the  part 
of  the  first  section  of  the  'interstate  commerce  act'  quoted 
above,  constituted  a  new  and  exclusive  definition  of  carriers 
engaged  in  interstate  commerce;  (2)  that  LIr.  Justice  Shiras 
in  Texas  and  Pacific  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission,** in  speaking  of  this  act,  said:  'It  would  be  diffi- 
cult to  use  language  more  unmistakably  signifying  that 
Congress  had  in  view  the  whole  field  of  commerce  (except- 
ing that  wholly  within  a  state)  as  well  that  between  the 
states  and  territories  as  that  going  to  or  coming  from  foreign 
countries';  (3)  that  if  that  statement  was  accurate,  then  to 
be  a  'common  carrier  engaged  in  interstate  commerce  by 
railroad'  within  the  meaning  of  the  Safety  Appliance  Act  of 
1893,  which  was  enacted  six  years  later,  a  railroad  must  be 
'engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad  or  partly  by  railroad  and  partly  by 
water  when  both  are  used,  under  a  common  control,  man- 
agement or  arrangement  for  a  continuous  carriage  or  ship- 
ment' from  one  state  to  another;  (4)  that  Congress  sought 
to  regulate  interstate  commerce  by  each  act  and  that  having 
defined  interstate  commerce  m  the  first  act,  the  words  'any 
common  carrier  engaged  in  interstate  commerce'  in  the  sub- 
sequent Safety  Appliance  Acts  were  restricted  to  those  car- 
riers specified  in  that  definition,  and  included  only  such  as 
were  so  engaged  with  others  under  a  common  control,  man- 

«157   Fed.  Rep.  321.  162  U.  S.  107,  at  p.  212;   16  Sup. 

«131    Fed.   Rep.   452;    65   C.   C.  Ct.    666,    at    p.    672     (40    L.    Ed. 

A.  320.  940);   reversing  4  Inter.  St.  Com. 

*^  Texas  &  Pacific  Ry.  Co.  v.  In-  Rep.    408;     6    C.    C.    A.    653;    20 

terstate     Commerce     Commission,  U.   S.  App.   1 ;    57   Fed.  Rep.   948. 
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agement  or  arrangement  for  a  continuous  passage  or 
shipment;  and  (5)  that  any  other  construction  would  compel 
railroad  companies  operating  in  single  states,  to  which  arti- 
cles of  interstate  commerce  that  they  might  not  lawfully 
refuse  to  carry  were  tendered  for  transportation,  to  comply 
with  the  Safety  Appliance  Acts,  and  would  thereby  draw 
all  commerce  under  national  regulation.  A  careful  study 
of  this  argument  in  all  its  branches  has  brought  to  mind 
some  reasons  why  it  is  not  convincing,  which  will  be  briefly 
stated.  The  major  premise  of  the  argument  is  that  Con- 
gress by  the  act  of  1887,  made  an  authoritative  definition  of 
carriers  engaged  in  interstate  commerce  by  railroad  and 
partly  by  railroad  and  partly  by  water,  to  which  subsequent 
legislation  and  decision  is  subject;  that  after  the  passage 
of  that  act  no  carrier  by  railroad  and  no  carrier  partly  by 
railroad  and  partly-  by  water,  who  conducted  within  a  single 
state  a  part  of  the  continuous  transportation  of  articles  of 
interstate  commerce,  was  engaged  in  that  commerce,  unless 
it  conducted  that  carriage  with  some  other  carrier  under  a 
common  control,  management  or  arrangement  for  a  con- 
tinuous carriage  or  shipment.  Is  this  the  true  construction 
and  effect  of  the  first  section  of  the  interstate  commerce  act 
of  1887?  When  Congress  passed  that  statute,  conclusive  de- 
cisions and  universal  assent  had  established  the  rule  of  law 
that  common  carriers  engaged  entirely  within  a  single  state 
in  the  transportation  of  articles  of  interstate  commerce  in- 
cluded two  classes:  "  (o)  Those  who  conducted  that  trans- 
portation with  another  or  other  carriers  under  a  common 
control,  management  or  arrangement  for  a  continuous  car- 
riage or  shipment;  and  (&)  those  who  conducted  such  trans- 
portation alone,  or  with  other  carriers  without  any  common 
control,  management  or  arrangement  for  such  a  carriage  or 
shipment.  The  question  whether  or  not  carriers  of  the  sec- 
ond class  were  engaged  in  interstate  commerce  was  settled.'*' 
It  was  not  acute,  debatable  or  open,  and  the  purpose  of  the 

*»The     Daniel     Ball,     10     Wall.       Biwvn,  Admr.,  Cas.  103;  Fed.  Cas. 
55      505;   lii  L.  Ed.  999;  rever.sing       No.  3,564. 
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act  of  1887  was  not  to  answer  it.  If  it  had  been  the  inten- 
tion of  Congress  and  the  meaning  of  that  act  that  the 
established  rule  of  law  upon  that  ciuestion  should  be  abro- 
gated, that  a,  new  definition  of  carriers  engaged  in  inter- 
state commerce  should  be  made  which  would  imperatively 
exclude  the  second  class  from  interstate  commerce,  it  is  rea- 
sonable to  believe  that  the  law  making  body  M^ould  have 
made  this  purpose  to  cause  so  radical  a  departure  from  the 
law^  of  the  land  clear  and  indisputable  by  a  direct  declara- 
tion and  enactment  which  could  easily  have  been  written  in 
a  few  lines,  that  henceforth  carriers  engaged  in  interstate 
commerce  by  railroad  should  include  those  of  the  first  class 
only,  or  that  they  should  exclude  those  of  the  secund  class. 
But  the  act  contains  no  such  declaration  or  provision.  On 
the  other  hand,  in  the  face  of  the  established  rule  of  law 
that  carriers  by  railroad  engaged  in  interstate  commerce 
consisted  of  both  classes,  the  Congress  enacted  that  'the  pro- 
visions of  this  act  shall  apply  to'  the  members  of  the  first 
class,  and  there  it  stopped  and  enacted  nothing  more  perti- 
nent to  this  issue.  The  existence  of  the  two  well  known 
classes  of  carriers  engaged  in  interstate  commerce,  the  ab- 
sence of  any  declaration  or  enactment  that  the  rule  which 
included  the  members  of  both  classes  among  such  carriers 
should  be  abrogated  or  in  any  way  modified,  and  the  simple 
declaration  of  the  act  that  its  provisions  should  apply  to  the 
members  of  the  first  class  without  more  upon  this  subject, 
render  it  difficult  to  believe  that  the  purpose  or  effect  of  the 
first  section  of  this  statute  was  any  other  than  to  select  out 
of  all  the  carriers  engaged  in  interstate  commerce  by  rail- 
road or  partly  by  railroad  and  partly  by  water,  and  to  speci- 
fy, as  its  clear  and  certain  M^ords  purport  to  do,  the  class 
of  those  carriers  to  which  its  provisions  apply.  The 
remark  of  Mr.  Justice  Shiras  in  Texas  and  Pacific  Ry.  Co. 
V.  Interstate  Commerce  Commission, ^°  with  reference  to  the 
interstate  commerce  act.  that  'It  would  be  difficult  to  use 

"^162    U.    S.    212;    IG    Sup.    Ct.    072    (40  L.  Ed.  940). 
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language  more  unmistakably  signifying  that  Congress  had 
in  view  the  whole  field  of  commerce,  excepting  commerce 
wholly  within  a  state,'  is  not  persuasive  upon  the  legal  issue 
before  us  (a)  because  this  question  was  not  presented,  dis- 
cussed, or  decided  in  that  case,  wherein  the  court  was  con- 
sidering only  the  relation  of  the  circumstances,  conditions 
and  rates  of  transportation  of  foreign  commerce  to  the  cir- 
cumstances, conditions  and  rates  of  transportation  of  inter- 
state commerce  under  the  act  of  1887,  and  expressions  in 
the  opinion  of  courts  are  not  authoritative  beyond  the  ques- 
tions which  they  were  considering  and  deciding  when  they 
used  them.^^  (6)  Because  the  statement  that  Congress  had 
in  view  the  whole  field  of  interstate  commerce  when  it  passed 
this  act  is  far  from  an  assertion,  and  could  never  have  been 
intended  to  be  a  declaration  that  Congress  had  regulated,  or 
had  intended  by  that  act  to  regulate,  every  carritT  engaged 
in  interstate  commerce  within  its  regulating  power,  for  that 
was  obviously  not  the  fact.  It  did  not  regulate  and  evi- 
dently did  not  intend  to  regulate  carriers  engaged  in  the 
transportation  of  subjects  of  interstate  commerce  by  stage 
coach,  by  wagon,  entirely  by  water,  or  such  carriers  partly 
by  water  and  partly  by  railroad,  when  they  were  not  oper- 
ating with  other  carriers  under  a  common  control,  manage- 
ment or  arrangement;  (c)  because  the  statute  expressly 
declared  that  the  provisions  of  the  act  should  apply  to  the 
members  of  a  specific  class  of  carriers  engaged  in  interstate 
commerce,  and  omitted,  and  thereby  excluded  from  subjec- 
tion to  its  provisions,  those  of  other  classes.  The  amenda- 
tory act  of  June  29,  1906,^-  is  a  demonstration  that  the 
original  act  was  not  intended  to  and  did  not  regulate  all 
common  carriers  engaged  in  interstate  comimerce  by  railroad 
within  the  power  of  Congress,  for  the  amendment  applies 
the  provisions  of  the  act  to  common  carriei*s  engaged  in  in- 
terstate commerce  wholly  by  railroad  who  are  exempt  from 

"■^  Cohens  V.   Virginia,   G  Wheat-  "'34   Stat.   584,   c.   3591,    See.    1 

on,  2G4,  2!)!»;   5   L.  Ed.  257.  (U.   S.   Comp.   St.   Supp.    1907,   p. 

892). 


USE  IN  INTERSTATE  TRAFFIC.  173 

any  common  control,  management  or  arrangement  with  other 
carriers,  and  applies  its  provisions  to  many  other  carriers 
not  subject  to  the  terms  of  the  original  act.  The  rule  in 
pari  materia,  which  counsel  for  the  company  invoke,  the  rule 
that  the  similar  terms  of  statutes  enacted  for  like  purposes 
should  receive  like  interpretations,  is  inapplicable  to  the  in- 
terstate commerce  act  and  the  Safety  Appliance  Acts,  be- 
cause the  provision  of  the  latter  relative  to  the  question 
before  us,  is  plain  and  explicit,  and  a  statute  falls  under 
that  rule  onjy  when  its  terms  are  ambiguous  or  its  signifi- 
cance is  doubtful, •''"  and  because  the  evils  to  be  remedied,  the 
objects  to  be  accomplished,  and  the  enactments  requisite  to 
attain  them  are  radically  different.  It  is  true  that  each  act 
was  a  regulation  of  interstate  commerce,  but  so  are  the  Sher- 
man anti-trust  act,  the  emploj^ers'  liability  act,  the  vari- 
ous acts  regulating  the  inspection  of  steamboats,  and  the 
navigation  of  the  inland  rivers,  lakes  and  bays,  and  many 
other  acts,  too  numerous  to  mention  or  review.  It  does  not 
follow  from  the  facts  that  the  interstate  commerce  act  was 
first  passed,  and  that  it  regulates  commerce  among  the  states, 
and  declares  that  its  provisions  shall  apply  to  the  mem- 
bers of  a  certain  class  of  carriers  engaged  therein,  that  the 
Sherman  anti-trust  act,  the  Safety  Appliance  Acts,  and  other 
subsequent  acts  regulating  commerce  apply  to  the  members 
of  that  class  only,  in  the  face  of  the  positive  declarations 
of  the  later  acts  that  they  shall  govern  other  parties  and 
oiher  branches  of  commerce.  The  subject  of  the  first  act 
was  the  contracts,  the  rates  of  transportation  of  articles  of 
interstate  commerce ;  the  subject  of  the  Safety  Appliance 
Acts  was  the  construction  of  the  vehicles,  the  cars,  and 
engines  which  carry  that  commerce.  The  evils  the  former 
was  passed  tb  remedy  were  discrimination  and  favoritism  in 
contracts  and  rates  of  carriage ;  the  evils  the  latter  was 
enacted  to  diminish  were  injuries  to  the  employes  of  car- 
riers by  the  use  of  dangerous  cars  and  engines.    The  remedy 

"  Endlich    on    Interpretation    of    Statutes,  Sec.  53    p.  67. 
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for  the  mischiefs  which  induced  the  passage  of  the  former 
act  was  equality  of  contracts  and  rates  of  transportation; 
the  remedy  for  the  evils  at  w^hich  the  latter  act  was  leveled 
"was  the  equipment  of  cars  and  engines  with  automatic 
couplers.  Neither  in  their  subjects,  in  the  mischiefs  they 
were  enacted  to  remove,  in  the  remedies  required,  nor  in  tiie 
remedies  provided,  do  these  acts  relate  to  similar  matters, 
and  the  rule  that  the  words  or  terms  of  acts  in  pari  materia 
should  have  similar  interpretations  ought  not  to  govern  their 
construction.  The  contention  that  if  a  railroad  company 
conducting  the  transportation  of  articles  of  interstate  com- 
merce entirely  within  a  single  state  and  independent  of  other 
carriers,  is  held  to  be  subject  to  the  Safety  Appliance  Acts, 
it  must  receive  articles  of  interstate  commerce  for  trans- 
portation, and  all  carriage,  both  interstate  and  intrastate, 
will  thus  become  subject  to  national  regulation,  neither  ter- 
rifies nor  convinces.  The  constitution  reserved  to  the  nation 
the  unlimited  power  to  regulate  interstate  and  foreign  com- 
merce, and  if  that  power  cannot  be  eifectually  exercised 
without  affecting  intrastate  commerce,  then  Congress  may 
undoubtedly  in  that  sense  regulate  intrastate  commerce  so 
far  as  necessary,  in  order  to  regulate  interstate  commerce 
fully  and  effectually.  The  people  of  the  United  States 
carved  out  of  their  sovereign  po.wer,  reserved  from  the  states, 
and  granted  to  the  Congress  of  the  United  States  exclusive 
and  plenary  power  to  regulate  com-merce  a«mong  the  states 
and  with  foreign  nations.  That  p.ower  is  not  subordinate, 
but  it  is  paramount  to  all  the  powers  of  the  states.  If  its 
independent  and  lawful  exercise  of  this  congressional  power 
and  the  attempted  exercise  by  a  state  of  any  of  its  powers 
impinge  or  conflict,  the  former  must  prevail  and  the  latter 
must  give  way.  The  constitution  and  the  acts  of  Congress 
passed  in  pursuance  thereof  are  th'e  supreme  law  of  the  land. 
'That  which  is  not  supreme  must  yield  to  that  which  is  su- 
preme."**    It  was  the  evident  and  declared  purpose  of  the 

>■'' Brown  v.  IMaryland,  12  Wheat.       v.    Ogden.   9   Whrat.    1,   209,   210; 
419,  448;    fi  L.   Ed.  f.78;   Gihb-ons       0  L.  Ed.  23;   Gulf,  Colorado,  etc.. 
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Safety  Appliance  Acts  to  require  every  common  carrier  en- 
gaged in  interstate  commerce,  and  hence  every  common  car- 
rier so  engaged  independently  in  a  single  state,  to  comply 
with  the  requirements  of  the  statute.  No  greater  'ourden  is 
thereby  imposed  upon  a  company  engaged  in  such  commerce 
within  one  state  than  upon  one  so  engaged  in  more  than  one 
state.  There  was  as  urgent  a  demand,  and  as  much  reason 
and  necessity,  for  the  protection  of  the  lives  and  limbs  of 
the  servants  of  rf)ilrond  companies  operating  in  a  Single 
state,  as  of  preservinfr  the  lives  and  limbs  of  the  servants  of 
such  companies  operating  across  state  lines.  The  Safety 
Appliance  Acts  mic--lit  be  practically  evaded  and  thus  ren- 
dered futile  if  companies  independently  transporting  articles 
of  interstate  commerce  in  single  states  could  exempt  them- 
selves from  their  provisions  by  conducting  all  such  transpor- 
tation, except  that  across  the  imaginary  lines  which  divide 
the  states,  by  means  of  corporations  operating  in  single  states 
only,  and  finally  the  objection  here  under  consideration  was 
determined  to  be  untenable  by  the  controlling  opinion  of  the 
Supreme  Court  in  the  Daniel  Ball  case,^^  where  it  was  equally 
available,  was  considered  and  overruled,  for  Congress  has  the 

Ry.  Co.  V.  Hefley,    158  U.  S.   98;  125  U.  S.  4G5,  479,  480,  481,  484, 

15   Sup.  Ct.   802;   39  L.   Ed.  910;  485,  488,  489,  490,  491,  507,  508; 

Int.  State  Commerce  Com.  v.  De-  8    Sup.  Ct.    689,    1062;    31   L.   Ed. 

troit,  etc.,  Ry.  Co.  167  U.  S.  633,  700;  Welton  v.  Missouri,  91  U.  S. 

642;    17  Sup.  Ct.  986;    42   L.   Ed.  275,  280;  23  L.  Ed.  347;  Lyng  v. 

306;    State   Freight  Tax   Case,    15  IMichigan,   135  U.   S.   161,  166;    10 

Wall.    232,    275,    280;    21    L.    Ed.  Sup.  Ct.  725;  34  L.  Ed.  150;  Nor- 

146;    Pensacola    Telegraph    Co.    v.  folk,  etc.,  Ry.  Co.  v.  Pennsylvania, 

Western  Union  Telegraph  Co.,  96  136   U.   S.   114,   115,   118,   120;    10 

U.    S.    1,   8;    24   L.    Ed.   708;    Chy  Sup.    Ct.     958;     34    L.    Ed.    394; 

Lung   V.    Freenan,   92    U.   S.   275,  Crutcher   v.   Kentucky,   141    U.   S. 

280;    23    L.    Ed.   550;    Ry.   Co.   v.  47,  57,   58,  59;    11    Sup.   Ct.   851; 

Husen,  95  U.  S.  465.  471,  472,  473:  35   L.   Ed.   649;    Osborne   v.   Flor- 

24  L.  Ed.  527;  Hall  v.  De  Cuir,  95  ida,   164  U.   S.   650,  655;    17   Sup. 

U.   S.   485,   488-490,   497,  498-513;  Ct.  214;    41   L.  Ed.  586;    Caldwell 

U.  S.  485.  488-490,  497.498-513;  24  v.  North  Carolina,   187  U.  S.  622, 

L.   Ed.    547;    CoojA^r    l\Tfg.    Co.    v.  623;    23   Sup.   Ct.   229;    47  L.  Ed. 

Ferguson,  113  U.  S.  7'i7.  736,  737;  336. 

5  Sup.  Ct.  739;  28  L.  Ed.  1137;  'MO  Wall.  565:  19  L.  Ed.  999. 
Bo^vman  v.  Chicago,  etc.,  Ry.  Co. 
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same  'fulness  of  eontror  over  interstate  commerce  carried 
upon  railroads  and  other  artificial  highways  upon  the  land 
that  it  has  over  that  borne  upon  the  navigable  waters  of  the 
nation. ^^  Some  of  the  reasons  why  the  argument  of  counsel 
in  support  of  the  construction  of  these  acts  which  they  seek, 
has  not  proved  convincing,  have  now  been  stated.  There  are, 
however,  other  and  controlling  considerations  which  deter  us 
:ftrom  the  conclusion  they  urge.  Congress  enacted  that  'it 
shall  be  unlawful  for  any  common  carrier  engaged  in  inter- 
state commerce  by  railroad'  to  haul  any  car  on  its  line,  used 
in  moving  interstate  traffic,  unequipped  with  automatic 
couplers,  except  four-wheeled  cars  and  certain  logging  cars 
and  the  engines  which  draw  them.  The  construction  of  this 
enactment  sought  in  effect  amends  this  positive  declaration 
by  importing  into  it  the  exception  which  appears  in  italics 
below,  so  that  it  would  read,  'it  shall  be  unlawful  for  any 
common  carrier  engaged  in  interstate  commerce  by  railroad, 
*  *  *  except  a  common  carrier  enga-ged  in  interstate  com- 
merce hy  railroad  wholly  within  a  single  state  and  not  under 
a  common  control,  management  or  arrangement  with  any 
other  carrier  for  a  continuous  carriage  or  shipment'  to  haul 
any  car  on  its  line  used  in  moving  interstate  traffic  un- 
equipped with  automatic  couplers,  except  four-wheeled  cars 
and  certain  logging  cars  and  the  engines  used  to  haul  them. 
But  where  the  Congress  makes  no  exception  from  the  clear 
and  certain  declaration  of  a  statute,  there  is  ordinarily  a 
presumption  that  it  intended  to  make  none.^"  By  so  much 
the  more  is  it  true  that  where  the  lawmaking  body  has  made 
exceptions  to  the  general  terms  of  an  act,  as  in  this  instance, 
the  presumption  is  that  it  intended  to  make  no  more.  Again, 
if  Congress  intended  to  make  this  exception,  it  was  a  secret 
intention  which  the  Safety  Appliance  Acts  not  only  failed  to 

=«7n    re    Debs,    158    U.    S.    500,  Ed.  242 :    Vance  v.  Vance,   108  U. 

.501;    15   Sup.  Ct.  900;    39  L.  Ed.  S.   514.  521:    2   Sup.    Ct.   854;  27 

1092.  L.     Ed.     808;      Railway     Co.  v. 

''Mclver    v.     Rapan.    2    Wheat.  B'Shears,    50    Ark.    237,    244;  27 

25,    29;    4    L.    Ed.    175:    Bank    v.  S.  W.   2. 
Dalton,   9    How.    522,    528;    13    L. 
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express,  but  which  their  terms  expressly  negatived.  It  is  the 
intention  expressed,  or  necessarily  implied,  in  the  law,  and 
that  alone,  to  which  courts  may  lawfully  give  effect.  They 
may  not  assume  or  presume  purposes  and  intentions  that  are 
neither  expressed  or  implied,  and  then  construe  into  the  law 
the  provisions  to  accomplish  these  assumed  intentions.  A 
secret  intention  of  the  lawmaking  body  cannot  be  legally  in- 
terpreted into  a  statute  which  is  i)lain  and  unambiguous,  and 
which  does  not  express  or  imply  it.^^  The  principal  reasons 
which  have  been  persuasive  in  the  determination  of  the  ques- 
tion in  hand  have  now  been  stated.  They  have  been  pre- 
sented at  considerable  length  in  deference  to  the  opinion  of 
the  Court  of  Appeals  of  the  Sixth  Circuit  in  the  Geddes  case, 
Vv'hich  it  would  have  been  a  pleasure  to  follow,  if  the  proper 
result^  had  been  doubtful  in  our  opinion.  But  this  case  has 
been  presented  to  this  court  for  decision.  The  exercise  of  its 
independent  judgment  has  been  invoked,  and  it  may  not  be 
lawfully  denied.  The  positive  and  explicit  declaration  of  the 
first  section  of  the  Safety  Appliance  Act  of  1893  that  '  it  shall 
be  unlawful  for  any  common  carrier  engaged  in  interstate 
commerce  by  railroad'  to  use  any  ears  unequipped  with  auto- 
matic couplers  except  four-wheeled  cars  and  logging  cars  in 
moving  interstate  traffic,  the  clearness  and  certainty  of  this 
language  which  prohibits  interpretation,  the  absence  of  any 
expression  of  the  exception  which  the  court  is  asked  to  im- 
port into  this  statute,  the  presumption  from  the  plain  lan- 
guage of  the  law  that  the  Congress  intended  to  make  no  such 
exception,  the  rule  that  the  courts  may  not  insert  in  a  statute 
an  enactment  of  an  assumed  secret  intention  of  the  lawmaking 
hndy  which  is  not  expressed  therein  or  necessarily  implied, 
the  fact  that  the  interstate  commerce  act  does  not  appear  to 
us  to  define  common  carriers  engaged  in  interstate  commerce 
by  railroad,  but  simply  to  apply  the  provisions  of  that  act  to 

^U.  S.  V.  Wiltberger,  5  Wheat.  05  Am.  Dec.  152:   Smith  v.  State, 

70:     5     L.     Ed.     37;     Bennett    v.  66  Md.   215;    7   Atl.   49;    Railway 
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the  members  of  a  specified  class  of  these  carriers,  the  fact 
that  the  interstate  commerce  act  is  not  in  pari  materia  with 
the  Safety  Appliance  Acts,  either  in  its  subject-matter,  in  the 
evils  it  assails,  or  in  the  remedies  it  provides,  so  that  neither 
its  language  nor  the  construction  thereof  is  apposite  to  or 
controlling  of  the  terms  or  of  the  interpretation  of  the  latter 
act,  the  reason  of  the  case  which  as  imperatively  requires  the 
protection  from  dangerous  vehicles  of  the  employes  of  com- 
panies independently  engaged  in  interstate  commerce  by 
railroad  entirely  within  single  states,  as  it  does  the  protection 
of  the  servants  of  other  companies  employed  in  the  trans- 
portation of  articles  of  interstate  commerce  by  railroad,  all 
these  and  other  facts,  'rules  and  reasons  to  which  reference 
has  been  made,  have  converged  upon  our  minds  with  com- 
pelling power,  and  forced  them  to  the  conclusion  that 
Congress  did  not  intend  to,  and  did  not  except  from  the  pro- 
visions of  the  Safety  Appliance  Acts  common  carriers  en- 
gaged in  the  transportation  of  articles  of  interstate  commerce 
enti^rely  within  single  states  respeetivel.y,  and  exempt  from 
any  common  control,  management  or  arrangement  with  other 
carriers  for  a  continuous  carriage  or  shipment,  but  that  it  in- 
tended to,  and  did,  expressly  include  them  therein  and  sub- 
ject them  thereto.  "^^ 

§  135.  Burden — Reasonable  doubt.— What  is  interstate 
commerce  has  been  discussed  in  other  sections.  He  who  al- 
leges that  the  car  causing  the  injury  by  reason  of  defective 
coupling,  or  rather  bj"  a  failure  to  comply  with  the  statute 
with  regard  to  automatic  coupling,  has  the  burden  to  prove 
that  the  car  at  the  time  was  used  in  interstate  commerce,®" 

'*'  United     States     v.     Colorado,  souri    Pacific    R.    Co.    v.    Kennet 

etc.,  Ry.  Co.  157  Fed.  321.  (Kan.)   99  Pac.  Rep.  2G3;  United 

•"United  States  v.  Illinois  Cen-  States  v.  Chicago,  etc.,  R.  Co.  162 

tral    R.    Co.    156    Fed.    Rep.    182;  Fed.   Rop.    775;    United   States   v. 

United   States    v.    Central    of   Ga.  Louisville,    etc.,    R.    Co.    102    Fed. 

Ry.    157    Fed.    Rep.    893;    Kansas  Rep.  185;   United  States  v.  Phila- 

City,   etc.,   R.    Co.    v.    Flippo,    138  doli)liia,  etc.,  R.  Co.  UIO  Fed.  Rep. 

Ala.  487;    35  So.  Rep.  457;    Mis-  GiXI;    1(;2    Fed.   Rep.    403;    United 
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or  was  hauled  in  an  interstate  commerce  train.*"**  In 
the  case  of  an  empty  car  hauled  in  a  train,  it  must  be  shown 
that  it  was  used  or  was  intended  to  be  used  in  moving  inter- 
state traffic.  In  a  criminal  case  it  has  been  held  that  this 
must  be  shown  beyond  a  reasonable  doubt.*"  Of  course, 
in  a  civil  case  the  doctrine  of  reasonable  doubt  is 
not  involved.  Nearly  three  years  before  these  cases 
first  cited  had  been  decided  the  Supreme  Court  of 
the  United  States  had  said  in  a  civil  ease:  "But 
the  design  to  give  relief  was  more  dominant  than  to  in- 
flict punishment,  and  the  act  might  be  held  to  fall  within 
the  rule  applicable  to  statutes  to  prevent  fraud  upon  the 
revenue,  and  for  the  collection  of  customs,  that  rule  not  re- 
quiring absolute  strictness  of  construction."*'-  The  first 
case  cited  in  this  section  was  in  the  District  Court  for  the 
Western  District  of  Kentucky.  A  month  before  it  was  de- 
cided the  judge  of  the  District  Court  for  the  Northern  Dis- 
trict of  Alabama  charged  the  jury  as  follows:  "The  burden 
is  upon  the  government  to  make  out  its  case  to  a  reasonable 
certainty — that  is,  to  your  reasonable  satisfaction — by  a  pre- 
ponderance of  the  evidence.  If  you  find,  therefore,  from  a 
preponderance  of  the  evidence  in  this  case  that  the  defendant 
was  a  common  carrier  engaged  in  interstate  traffic  by  rail- 
States  V.  Pennsylvania  R.  Co.  162  cided  February  3,  1909);  United 
Fed.  Rep.  408;  United  States  v.  States  v.  Chicago,  etc.,  R.  Co.  162 
Philadelphia,  etc.,  R.  Co.  162  Fed.       Fed.  Rep.  775. 

Rep.  40.5;  United  States  v.  Lehigh  "United  States  v.  Illinois  Cent. 

Valley  R.  Co.   162   Fed.   Rep.  410.       R.  Co.   156  Fed.  Rep.   182. 

In  a  prosecution  to  recover  the  "=  Johnson  v.   Southern  Pac.  Ry. 

penalty  for  the  violation  of  the  Co.  196  U.  S,  1;  25  Sup,  Ct.  Rep. 
statute  within  a  territory,  it  is  158,  reversing  117  Fed.  Rep.  462; 
not  necessary  to  prove  that  the  54  C.  C.  A.  508;  citing  Taylor  v. 
defendant  was  engaged  in  inter-  United  States,  3  How.  197;'  11  L. 
state  commerce,  neither  is  it  nee-  Ed.  559;  United  States  v.  Stow- 
essary  to  show  that  the  car  itself  ell,  133  U.  S.  1 ;  10  Sup.  Ct.  Rep. 
was  engaged  in  such  commerce.  244;  33  L.  Ed.  555;  Farmers,  etc., 
United  States  v.  Atchison,  etc.,  R.  Bank  v.  Bearing,  91  U.  S.  29;  23 
Co.    (see  Appendix  G).  L.    Ed.    196;    Gray   v.    Bennett,   3 

«"*  Elgin,  etc.,  R.   Co.  v.  United       Met.   522. 
States,    167    Fed.   Rep.   (de- 
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road,  and  that  it  hauled  in  interstate  traffic  the  cars  named 
in  the  petition,  when  said  ears  were  in  such  condition  that, 
in  order  to  operate  the  coupling  or  uncoupling  mechanism 
thereon,  it  was  necessary  for  an  employe  to  go  between  the 
ends  of  the  cars,  you  will  render  your  yerdict  for  the  plain- 
tiff. If  you  do  not  so  find,  you  will  render  your  verdict  for 
the  defendant.  By  a  preponderance  of  the  evidence,  you  are 
not  to  understand  that  the  government  must  make  out  its 
case  beyond  a  reasonable  doubt.  It  is  sufficient  if  you  are 
satisfied  in  your  own  mind  from  all  the  evidence  that  the  de- 
fendant did  the  act  complained  of. "  ^^  In  other  cases  it  has 
been  held  that  the  government  must  prove  its  case  beyond  a 
reasonable  doubt.*^*  But  now  the  great  weight  of  authority 
is  that  the  government  need  not  prove  the  case  beyond  a 
reasonable  doubt,  it  being  sufficient  if  it  furnishes  clrear  and 
satisfactory  evidence  of  all  the  necessary  facts.^^  In  all  the 
later  eases  it  is  held  that  the  action  to  recover  the  penalty  in- 
curred by  a  failure  to  properly  equip  a  car  is  a  civil  and 
not  a  criminal  action. 

Tnited    States    v.    Central    of  Rep.   405    (Appetdix  G,  p.   31.5): 

Ga.  Rt.  Co.  157  Fed.  Rep.  893.  United  States  v.  Pennsylvania  R. 

"United    States    v.     Louisville,  Co.    162    Fed.    Rep.    408:    United 

etc..    R.   Co.    156    Fed.   Rep.    193;  States  v.  Philadelphia  Pv.  Co.  160 

United    States  v.   Louisville,   etc.,  Fed.  Rep.  696:  162  Fed.  Rep.  403; 

R.  Co.  156  Fed.  Rep.  195;  United  United   States   v.    Louisville,    etc., 

States  V.  Illinois  Cent.  R.  Co.  156  R.  Co.  162  Fed.  Rep.  185;   United 

Fed.  Rep.  182.  States  v.  Boston   &  Maine  R.  Co. 

Of  course   the  Grovemment  must  (see  Appendix  G,  p.  350);  United 

show   that   the   defective   car  was  States  v.  Chicago   etc.,  R.  Co.  ( see 

used  in  interstate  commerce.    Ros-  Appendix  G,  p.  362)  ;  United  States 

ney  v.  Erie  R.  Co.  135  Fed.  Rep.  v.  Atchison,  etc.,  R.  Co.  '(see  Ap- 

314;   68  C.  C.  A.  155.   .  pendix   G,   pp.   299.   329);    United 

"L'nited  States  v.  Lehigh  Val-  States  v.  Terminal  R.  Assn.    (see 

ley  R.  Co.  162  Fed.  Rep.  410   (see  Appendix     G.      p.     325  ;      United 

Appendix  G.  p.  811)  ;  United  States  States  v.  Nevada,  etc..  R.  Co.   (see 

v.  Philadelphia,  etc.,  R.  Co.  162  Fed.  Appendix  G,  p.  337). 
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§136.  What  is  a  "car"  within  the  meaning  of  the  stat- 
ute.— The  statute  prohibits  the  use  of  "au_y  car  used  in 
moving  interstate  traffic  not  equipped  with  couplers  coupling 
automatically  by  impact,"  and  the  question  has  several  times 
come  before  the  courts,  "What  is  a  car  within  the  meaning 
and  import  of  the  statute?"  This  question  has  been  answered 
by  the  Supreme  Court  of  the  United  States  where  it  was  asked 
with  reference  to  a  locomotive  not  having  automatic  couplers. 
It  will  be  noted  that  the  first  section  of  the  statute  requires 
locomotives  to  be  equipped  with  power  dri'snng-wheel  brakes 
and  says  nothing  about  automatic  couplings.  From  this  it 
was  argued  that  the  statute  did  not  require  such  couplers 
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upon  a  locomotive,  because  it  was  not  a  car,  the  statute  having 
referred  to  locomotives  in  one  section  and  cars  in  another. 
But  the  Supreme  Court  denied  this  contention.  "It  is  not  to 
be  successfully  denied,"  said  Chief  Justice  Fuller,  "that 
they  [locomotives]  are  so  required  if  the  words  'any  car'  of 
the  said  section  were  intended  to  embrace,  and  do  embrace, 
locomotives.  But  it  is  said  that  this  cannot  be  so  because  loco- 
motives were  elsewhere  in  terms  required  to  be  equipped  with 
power  driving-wheel  brakes,  and  that  the  rule  that  the  expres- 
sion of  one  thing  excludes  another  applies.  This,  hoAvever,  is 
a  question  of  intention,  and  as  there  was  special  reason  for 
requiring  locomotives  to  be  equipped  with  power  driving- 
wheel  brakes,  if  it  were  also  necessary  that  locomotives  should 
be  equipped  with  automatic  couplers,  and  the  word  'car' 
would  cover  locomotives,  then  the  intention  to  limit  the  equip- 
ment of  locomotives  to  power  driving-wheel  brakes,  because 
they  were  separately  mentioned,  could  not  be  imputed.  Now, 
as  it  was  necessary  for  the  safety  of  employes  in  coupling  and 
uncoupling  that  locomotives  should  be  equipped  with  auto- 
matic couplers  as  it  was  that  freight  and  passenger  and  din- 
ing cars  should  bt.  perhaps  more  so,  as  Judge  Thayer  suggests, 
'since  engines  have  occasion  to  make  couplings  more  frequent- 
ly.' And  manifestly  the  word  'car'  was  used  in  its  generic 
sense.  There  is  nothing  to  indicate  that  any  particular  kind 
of  car  was  meant.  Tested  by  context,  subject-mxatter  and  ob- 
ject, 'any  car'  meant  all  kinds  of  cars  running  on  the  rails, 
including  locomotives.  And  this  view  is  supported  by  the  dic- 
tionary definitions  and  by  many  judicial  decisions,  some  of 
them  having  been  rendered  in  construction  of  this  act.^  The 
result  is  that  if  the  locomotive  in  question  was  not  equipped 
with  automatic  couplers  the  company  failed  to  comply  with 

'Citing     Winkler     v.     Philadel-  Co.     v,     Crocker,     95     Ala.     412; 

phia,  etc.,  R.  Co.  4  Penn.    (Del.)  Thomas    v.    Georgia,   etc.,    Co.    38 

387;   53  Atl.  Rep.  90;   Fleming  v.  Oa.    222;    ;^rayor,    etc.,    v.    Third 

Southern  Ry.  Co.  131  N.  C.  470;  Ave.  R.  Co.    117   X.  Y.  404,  66G; 

East    St.    I^uis,    etc.,    Ry.    Co.    v.  22  X.  E.  Rep.  755;   Benson  v.  Ry. 

O'Hara,    150    Til.    580;    37    N.    E.  Co.  75  Minn.   103;   77  X.  W.  Rep. 

Rep.    917;    Kansas    City,   etc.,    R.  798. 
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the  provisions  of  the  act."-  So  the  act  applies  to  a  dining 
car  standing  on  a  side  track  waiting  to  be  hitched  to  a  through 
train  f  and  also  to  a  locomotive  tender.*  So  the  statute  ap- 
plies to  empty  cars  hauled  in  trains  engaged  in  interstate 
commerce.^  It  also  applies  to  a  steam  shovel  car  while  in 
transportation  from  one  state  to  another;**  and  to  a  "shanty" 
car.^ 

§  137.  Empty  car— Car  used  in  moving  interstate  com- 
merce.— To  come  wnthin  the  provisions  of  the  statute  it  is 
not  necessary  that  the  car  to  be  equipped  was  loaded  with 
interstate  freight  at  the  time  the  offense  was  committed  or 
injury  inflicted.  "The  statutes,  state  and  federal,"  said  Jus- 
tice Shiras^  "requiring  railway  companies  to  ecjuip  their  cars 
Avith  automatic  couplers  were  not  enacted  to  protect  freight 
transported  therein,  but  for  the  protection  of  the  life  and  limb 
of  the  employes  who  were  expected  to  haul  those  cars.  The 
beneficent  purposes  of  these  statutes  are  defeated  if  the  em- 


-  Johnson  v.  Southern  Pac.  Co. 
196  U.  S.  1;  25  Sup.  Gt.  Rep. 
158;  reversing  117  Fed.  Rep.  462; 
54  C.  C.  A.  508;  United  States  v. 
Central  of  Ga.  Ry.  Co.  157  Fed. 
Rep.  616. 

^Johnson  v.  Southern  Pac.  Ry. 
Co.  supra;  reversing  117  Fed. 
462;  54  C.  C.  A.  508;  Winkler  v. 
Philadelphia,  etc.,  R.  Co.  4  Penn. 
(Del.)  80;  53  Atl.  Rep.  90;  Phil- 
adelphia, etc.,  R.  Co.  V.  Winkler, 
4  Penn.  (Del.)  387;  56  Atl.  Rep. 
112. 

*  Winkler  v.  Philadelphia,  etc., 
R.  Co.  4  Pennewill  (Del.),  80;  53 
Atl.  Rep.  90;  Philadelphia,  etc., 
R.  Co.  V.  Winkler,  4  Penn.  (Del.) 
387;  56  Atl.  Rep.  112;  Fleming 
V.  Southern  Ry.  Co.  131  N.  C. 
476;  42  R.  E.  Rep.  905;  13?  X.  E. 
714;  44  S.  E.  Rep.  551;  United 
States  V.  Central  of  Ga.  Ry.  Co. 
157    Fed.   Rep.   616. 


A  "tender'"  is  not  a  "car"  under 
the  Michigan  statute.  Blanchard 
V.  Detroit,  etc.,  R  Co.  139  Mich. 
694;  103  N.  W.  Rep.  170;  12  Det. 
Leg.   N.    30. 

=  Malott  V.  Hood,  201  111.  202; 
66  X.  E.  Rep.  247;  affirming  99 
111.  App.  360;  Voelker  v.  Chicago, 
etc.,  R.  Co.  116  Fed.  Rep.  867; 
United  States  v.  St.  Louis,  etc., 
R.  Co.  154  Fed.  Rep.  516;  United 
States  v.  Illinois  Cent.  R.  Co.  156 
Fed.  Rep.  182;  United  States  v. 
Chicago,  etc.,  Ry.  Co.  156  Fed. 
Rep.   616. 

« Schlemmer.  205  V.  S.  1 ;  27 
Sup.  Ct.  Rep.  407;  51  L.  Ed.  681; 
reversing  207  Pa.  St.  198;  56  Atl. 
Rep.  417. 

'  Harden  v.  Xorth  Carolina  R. 
Co.  129  X.  C.  354;  40  S.  E.  Rep. 
184;   55  L.  R.  A.  784. 
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ployes  are  required  to  handle  cars  not  equipped  as  required 
by  the  statutes,  without  regard  to  the  question  whether  the 
cars  are  loaded  or  not.  Legislation  on  this  matter  of  the  use 
of  automatic  couplers  was  sought  and  obtained  from  Congress, 
as  well  as  from  the  state  legislature,  so  that  companies 
would  not  be  afforded  a  loophole  for  escape  from  liability 
on  the  theory  that  the  agencies  used  in  interstate  commerce 
are  without  the  control  of  the  state  legislatures.  When  com- 
panies, like  the  defendant  in  this  case,  are  engaged  in  inter- 
state traffic,  it  is  their  duty,  under  the  act  of  Congress,  not 
to  use,  in  connection  with  such  traffic,  cars  that  are  not 
equipped  as  required  by  that  act.  This  duty  of  proper  equip- 
ment is  obligatory  upon  the  company  before  it  uses  the  car  in 
connection  with  interstate  traffic,  and  it  is  not  a  duty  which 
only  arises  when  the  car  happens  to  be  loaded  with  in- 
terstate traffic.  It  frequently  happens  that  the  railM-ay 
companies  load  cars  with  live  stock  or  farm  produce  in  the 
western  states  and  carry  the  same  to  eastern  markets,  and  then 
return  those  cars  without  a  load;  biit  it  cannot  be  true  that 
on  the  eastern  trip  the  provisions  of  the  act  of  Congress  would 
be  binding  upon  the  company,  because  the  cars  were  loaded, 
but  would  not  be  binding  upon  the  return  trip,  because 
the  cars  are  empty.  Whatever  cars  are  designed  for  inter- 
state traffic,  the  company  owning  or  using  them  is  bound  to 
equip  them  as  required  by  the  act  of  Congress;  and  when  it 
is  shown,  as  it  was  in  this  case,  that  a  railway  company  ia 
using  a  car  for  transportation  purposes  between  the  two 
states,  sufficient  is  shown  to  justify  the  court  in  ruling  that 
the  act  of  Congress  is  applicable  to  the  situation." » 

"Voelkor  v.  Chicago,  etc.,  Ry.  Rep.  016;  United  States  v.  North- 
Co.  110  Fed.  Kep.  807;  Malott  v.  crn  Pac.  T.  Co.  144  Fed.  Rep. 
Hood,  201  111.  202;  06  N.  E.  Rep.  861;  Johnson  v.  United  States, 
247  {'affirming  99  111.  App.  300)  ;  196  U.  S.  1;  25  Sup.  Ct.  Rep.  158; 
United  States  v.  St.  Louis,  etc.,  reversing  54  C.  C.  A.  508;  117 
Ry.  Co.  154  Fed.  Rep.  516;  United  Fed.  Rep.  462;  Flgin,  etc.,  R.  Co. 
States  V.  Illinois  Cent.  R.  Co.  156  v.    United    States,    167    Fed.    Rep. 

Fed.    Rep.    182;    United   States   v.       (decided  February  3.   1909). 

Cliicago,    etc.,    R.    Co.     156    Fed.  The  cases  scj;iarely  hold  that  the 
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§  138.  Empty  car  used  in  interstate  train.— It  has  been 
laid  down  that  in  order  to  inflict  a  penalty  for  the  use  of  an 
empty  car  hauled  in  an  interstate  train  it  must  be  shown  that 
the  car  was  used  (or  intended,  perhaps,  to  be  used)  in  moving 
interstate  traffic."  The  mere  hauling  of  an  empty  car  from 
one  state  to  another,  though  it  may  be  for  repairing  a  defect 
in  it,  is  engaging  in  interstate  commerce;^"  and  there  is  no 
distinction  between  hauling  a  car  actually  engaged  in  inter- 
state commerce  and  hauling  one  that  is  generally  used  in 
moving  interstate  traiSc,  although  not  actually  so  engaged  at 
the  time  when  the  offense  is  charged  as  being  committed. ^^ 

§  138a.  Hauling  empty  car  to  repair  shop. — A  carrier 
may  move -empty  cars  by  themselves  to  repair  shops  for  the 
purpose  of  having  them  placed  in  a  condition  to  conform  to 
the  Safety  Appliance  Acts  without  incurring  the  penalty 
of  the  Statute. ^^*  But  if  the  movement  is  made  in  connec- 
tion with  cars  loaded  with  interstate  traffic,  then  the  car- 
rier is  subject  to  the  statutory  penalty. "a 

§  139.  Proviso  to  Section  6— Four-v^^heeled  and  logging 
cars. — ^The  plaintiff,  nor  the  government,  need  not  negative 
the  provisions  contained  in  the  proviso  of  Section  6  relating 
to  four-wheeled  and  logging  cars.     If  the  cars  that  were  not 

liauling  of  an  empty  car  from  one  States  v.  Great  Nortliern  Rj'.  Co. 

point  in  a  state  to  anotlier  in  the  145  Fed.  Rep.  438;   United  States 

same  state  in  a  train  wliere  cars  v.    St.    Louis,    etc.,    Ry.    Co.    154 

are    loaded    with    interstate    com-  Fed.    Rep.    516;    Mobile,    etc.,    R. 

merce  is  a  violation  of  the  statute.  Co.  v.  Bromberg,  141  Ala.  258;  37 

Wabasli  Ry.  Co.  v.  United  States,  So.  Rep.  395;  see  note  8  above. 

167  Fed.  Rep.  (decided  Feb-  "United  States  v.  Chicago,  etc., 

ruary  3,   1909)  :   United   States  v.  Ry.  Co.  157  Fed.  Rep.  616. 

Atlantic    Coast    Line    R.    Co.    Ap-  "  United  States  v.  Chicago,  etc., 

pendix  G;   Chicago,  etc.,  R.  Co.  v.  Ry.  Co.   157  Fed.  Rep.  616. 

United  States,  167  Fed.  Rep.  "*  Chicago,      etc.,      R.      Co.     v. 

(decided  March  10,  1909)  ;  United       United  Stages,  167  Fed.  Rep.  • 

States    V.    Southern    Ry.    Co.    Ap-  (decided  March   10.  1909). 

pendix  G,  p.  343 ) .  "a  Cliicago.      ete.,      R.      Co.      v. 

"  United   States  v.   Chicago,   Ry.  United  States,  supra.     See  Section 

Co.    156    Fed.    Rep.    182;    United  127. 
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properly  equipped  were  of  that  class  it  is  a  matter  of  de- 
fense.^- The  burden  is  also  upon  the  defendant  to  show  that 
the  cars  were  of  that  kind.^^ 

§  140.  Kind  of  coupler  to  be  used. — No  particular  kind  of 
coupler  need  be  used.  The  sole  requirement  is  that  couplers 
must  be  used  that  will  couple  "automatically  by  impact,  and 
which  can  be  uncoupled  without  the  necessity  of  men  going 
between  the  ends  of  the  cars"  to  uncouple  them.  This  is  the 
use.  Thus,  the  court  in  one  case  charged  the  jury  as  follows: 
"Should  you  find  the  tender  at  the  time  of  accident  was 
equipped  with  automatic  couplers,  but  that  it  was  so  connected 
with  the  'bull-nose'  coupler  that  the  coupling  with  other  cars 
was  not  made  automatically  by  impact,  but  so  equipped  that 
it  made  it  necessary  for  men  to  go  between  the  ends  of  the 
cars  to  couple  and  uncouple,  then  such  coupling  did  not  com- 
ply with  the  acts  of  Congress,  and  was  unlawful;"  ^*  the  in- 
struction was  held  to  be  a  correct  statement  of  the  require- 
ment of  the  statute,  the  court  saying :  ' '  The  true  intent  and 
meaning  of  the  statute  is  not  merely  that  the  cars,  etc.,  used 

^-  Schlemmer  v.  Buffalo,  etc.,  R.  "  Winkler   v.    PLiiadelphia,   etc., 

Co.  205  U.  S.  1;  27  Sup.  Ct.  Rep.  Ry.    Co.    4    Penn.     (Del.)     80;    53 

407;   51  L.  Ed.  681;  reversing  207  Atl.    Rep.    90;    United    States    v. 

Pa.    St.    198;    56    Atl.    Rep.    417;  Southern   Ry.    Co.    135    Fed.    Rep. 

United    States    v.    Atlantic,    etc.,  122;    United   States   v.   Louisville, 

R.   Co.    153   Fed.   Rep.   918;    Ryan  etc.,    R.    Co.    162    Fed.    Rep.    185: 

V.    Carter,    03    U.    S.    78;    United  United  States  v.  Philadelphia,  etc., 

States  V.  Dixon,   15  Pet.   141:   In-  R.    Co.    160    F.^d.    Rep.    '696;     162 

terstate   Commerce  Commission   v.  Fed.    Rep.    403 ;    United   States   v. 

Baird,   194  U.   S.  25;   24  Sup.  Ct.  Pennsylvania  R.  Co.  162  Fed.  Rep. 

Rep.  563;  48  L.  Ed.  860:  reversing  408;    United    States    v.    Philadel- 

123  Fed.  Rep.  969.  phia,    etc.,   R.    Co.    162    Fed.   Rep. 

"  Sciilommer  v.  Buffalo,  etc.,  R.  405 ;  United  States  v.  Lehigh  Val- 

Co.  supra;  United  States  v.  Cook,  lev,    162    Fed.    Rep.    410;    United 

17  Wall.  168;  21  L.  Ed.  538;  Com-  States    v.    Atchison,    etc.,    R.    Co. 

monwealth  v.  Hart,  11  Cush.  130;  (Appendix   G,   pp.   299.329.  333): 

United   States   v.   Denver,   etc..   R.  United     States    v.    Chesa)>eake    & 

Co.    163    Fed.    Rep.   519;    Smith   v.  Oliio  Ry.  (see  Appendix  G,  p.  339)  ; 

United  States,  157  Fed.  Rep.  721:  United  States  v.   Southern  Pacific 

85    C.    C.    A.;     United    States    v.  Co.   (see  Appenuix  G,  p.  343). 
Atlantic,  etc.,  R.  Co.  153  Fed.  Rep. 
918. 
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in  moving  interstate  commerce  shall  be  equipped  with  auto- 
matic couplers  of  the  description  therein  mentioned,  but  also 
that  such  couplers  shall  be  in  such  condition  as  to  be  used 
automatically  while  such  cars  are  so  engaged."  ^'^  Of  course, 
the  person  alleging  that  a  car  was  inadequately  equipped  has 
the  burden  to  show  that  as  a  fact  ;^*  and  evidence  merely  of  a 
defect  in  the  coupler  will  not  sustain  the  aver7iiont  thnt  the 
cars  were  not  equipped  with  automatic  eonrilers.*^  If  the 
lever  of  a  car  coupler  will  not  lift  the  pin  from  the  socket, 
and  the  Imuclde  cannot  be  d^awn  open  hy  lonninf?  loward  the 
coupler  and  using  one  hand,  hut  to  open  it  requires  the  pres- 
ence of  the  employes  between  the  ends  of  the  ears,  and  the 
use  of  both  hands,  thereby  necessitating  the  nlaeino-  of  the 
entire  body  of  the  employe  between  the  draw  bars  of  the  car, 
the  coupler  does  not  comply  vdth  the  statute.^ ^    It  is  no  de- 


"  Philadelphia,  etc.,  R.  Co.  v. 
Winkler,  4  Penn.  (Del.)  3R7;  112 
Atl.  Rep.  56;  Voelker  v.  Chi- 
cago, etc.,  R.  Co.  116  Fed.  Rep. 
867;  Southern  Ry.  Co.  v.  Sim- 
mons (Va.),  55  S.  E.  Rep.  459; 
44  Am.  &  Eng.  R.  Cas.  572; 
United  States  v.  El  Paso,  etc.,  R. 
Co.  (see  Appendix)  ;  Johnson  v. 
Southern  Pac.  Co.  106  U.  S.  1;  25 
Sup.  Ct.  Rep.  158,  49  L.  Ed.  363; 
reversing  54  C.  C.  A.  508.  117 
Fed.  Rep.  462;  United  States  v. 
Chicago,  etc..  R.  Co.  149  Fed.  Ren. 
486;  Winkler  v.  Philadelphia, 
etc.,  Ry.  Co.  4  Penn.  (Del.)  387; 
53   Atl.   Rep.   90. 

"Philadelphia,  etc.,  Ry.  Co.  v. 
Winkler,  4  Penn.  (Del.)  387;  56 
Atl.  Rep.   112. 

"Kansas  City,  eic,  R.  Co.  v. 
Flippo,  138  Ala.  487;  35  So.  Rep. 
457. 

^^Chicacfo,  etc..  Ry.  Co.  v.  Voel- 
ker, 129  Fed.  Rep.  522;  65  C.  C. 
A.  65;  70  L.  R.  A.  264;  S.  C.  116 
Fed.  Rep.  867;  United  States  v.  El 
Paso  R.  Co.  (Appendix  G,  pp.  274, 


279)  ;  United  States  v.  Nevada,  etc., 
R.  Co.    (see  Appendix  G.  p.  337 U 

The  Canadian  statute  (55  Vict. 
Ch.  30,  Sec.  3)  prohibits  cars  hav- 
ing buffers  of  different  heights, 
so  that  in  coupling  they  overlap 
and  afford  no  protection  to  the 
person  making  the  coupling,  being 
n  "do^'eot  in  the  arrangement  of 
the  plant."  Board  v.  Toronto  Ry. 
Co.  22  Out.  App.  78,  affirming  24 
Can.  Sup.  Ct.  715. 

Where  the  chain  which  con- 
nected the  lock  pin  to  the  uncoup- 
ling lever  was  not  attached  and 
only  need  to  be  connected  to  malce 
the  apnliance  available,  it  was  held 
that  the  car  in  such  condition  was 
out  of  renair.  as  it  was  not  le- 
gallv  enuipned  until  the  chain 
was  connected;  and  in  the  ab- 
sence of  evidence  showinsr  that 
the  chain  was  ever  attached,  it 
was  presumed,  since  the  working 
parts  were  in  perfect  order,  that 
the  annaratus  was  only  partially 
completed  and  that  it  was  the  ul- 
timate  intention   to   connect  the 
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fense,  if  a  car  is  not  properly  equipped,  to  show  that  the 
adjoining  ear  was  not,  thereby  rendering  it  impossible  to  use 
the  eouplings.^"^* 

§  141,  "Without  the  necessity  of  men  going  between  the 
ends  of  cars."— The  words  "without  the  necessity  of  men 
going  between  the  ends  of  ears"  applies  more  than  to  the  act 
of  coupling.  "The  phrase  literally  covers  both  coupling  and 
uncoupling,  and  if  read,  as  it  should  be,  with  a  comma  after 
the  word  'uncoupled,'  this  becomes  entirely  clear."  "Tn  the 
present  ease  the  couplings  would  not  work  together,  Johnson 
wa^  obliVed  to  go  between  the  cars,  and  the  law  was  not  com- 
plied with.^^  ?>o  the  ear  must  be  so  equipped  that  it  can  be 
coupled  from  either  side  without  going  between  them  to  couple 
them;  and  if  so  equipped  that  they  can  be  coupled  from  one 
side  without  going  between  them  and  not  from  the  other,  the 
statute  is  not  complied  with.-*' 

^  142.  Both  ends  of  every  car  must  be  equipped  with  au- 
tomatic couplers. — A  car  is  not  properly  equipped  unless  it 

parts  and  to  thereby  comply  with  462;    United   States  v.   Central   of 

the     provisions     of     the     statute.  Ga.    Ry.    Co.    157    Fed.   Rep.   893; 

United   States   v.   Great   Northern  Harden  v.  North  Carolina  R.   Co. 

Ry.     Co.      150     Fed.     Rep.     229;  129  N.  C.  354;  40  S.  E.  Rep.  184; 

United  States  v.   Chicago,  etc..  R.  55  L.  R.  A.  784;  Chicago,  etc.,  Ry. 

Co.    149    Fed.   Rep.   486;    Donegan  Co.    v.    Voelker,     129     Fed.    Rep. 

V.  Baltimore,  etc.,  R.  Co.  165  Fed.  522;  65  C.  C.  A.  65;   70  L.  R.  A. 

Rep.  869.  264;     United    States    v.    Chicago, 

"*  United     States    v.     Atcliison,  etc.,   Ry.   Co.    149   Fed.   Rep.   486; 

etc.,  R.  Co.   (see  Appendix  G).     Tf  Schlemmer    v.    Buffalo,    etc..    Ry. 

a  servant  of  the  company  deliber-  Co.  205  U.  S.  1 ;  27  Sup.  Ct.  Rep. 

atoly  puts  on   an  imperfect  coup-  407:   United  States  v.  El  Paso,  etc., 

ling   the    company    is    still    liable.  R.  Co.   (Appendix  G.  pp.  274,  279) . 

United    States    v.    Southern    Pac.  =»  United    States    v.    Central    of 

Co.    (see   Appendix   G);    Chicago,  Ga.    Ry.    Co.    157   Fed.  Rep.    893; 

etc.,    R.    Co.    V.    Xing,    167    Fed.  Southern     Rr.     Cn.     v.     Simmons 

Rep.    (decided    February    3,  (Va.)  :    55    S.    E.    Ren.    459:     44 

1009).  Am.  &  Fng.  R.  Cas.  572;   United 

"  Johnson  v.  Southern  Pac.  Ry.  States    v.    Atchison,    etc..    R.    Co. 

Co.  196  U.  S.  1;  25  Sup.  Ct.  Rep.  (Appendix  G,  pp.  299,  329,  333). 
158;      reversing     117     Fed.     Rep. 
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is  equipped  ou  both  cuds  with  automatic  couplers.  "The 
Safety  Appliance  Act  requires  that  each  coupler  on  a  car 
be  operative  in  itself,  so  an  employe  will  not  have  to  go  to 
another  car  to  couple  or  uncouple  the  car  in  question.  The 
provisions  as  to  coupling  and  uncoupling  apply  to  the  coupler 
on  each  end  of  every  car  subject  to  the  law.  It  is  wholly 
immaterial  in  what  condition  was  tho  oounlpr  on  the  adjacent 
car  or  anv  other  car  or  onvH  to  which  each  ear  sued  upon  was, 
or  was  to  he.  coupled.  The  equipment  on  each  end  of  these 
two  cars  must  be  in  such  condition  that  w^henever  called  upon 
for  use  it  can  be  operated  wnthout  the  necessity  of  going  be- 
tween the  ends  of  the  cnrs.  This  is  the  plain  and  unambiguous 
meaning  of  the  statute."  ^^ 

§  143.  Uncoupling— The  coupler  must  he  sufficient  to 
enable  the  employe  to  uncouple  the  car  without  going  between 
the  ears  coupled,  for  that  purpose.^*  If.  therefore,  a  coupler 
couples  by  impnct.  hut  cannot  be  uncoupled  wnthout  the  em- 
ploye going  between  the  cai^s.  it  is  not  sufficient. 2- 

« Chicago,  etc.,  Rv.  Co.  v.  Voel-  "Ry.     Co.     150     Fed.     Rep.     229; 

ker,  129  Fed.  Rep.  522;  65  C.  C.  United  States  v.  Southern  Ry.  Co. 

A.  65;  70  L.  R.  A.  264.  135  Fed.  Rep.  122;   United  States 

A    man    encrasfed    in    connecting  v.  El  Paso,  etc.,  R.  Co.    Pamphlet 

or  disconnecting  air  hose  l>etween  of     Inter.     St.     Commerce     Com. 

the  cars  is  eneas-ed  in  coupling  or  1007.  p.  14.3   (Appendix  274). 

uncoupling  cars  within  the  mean-  ^s  United    States    v.    Central    of 

ing  of  the  statute,  if  it  is  neces-  Ga.    Ry.    Co.    157    Fed.   Rep.   803; 

sary  for  him  to  connect  or  discon-  United   States  v.  Pennsylvania   R. 

neet  that  hose  in  order  to  connect  Co.  162  Fed.  Rep.  408    (Appendix 

or    disconnect    the    cars.      United  G,     p.     321);     United     States    v. 

States  V.  Boston,  etc.,  R,  Co.   (see  Philadelphia,  etc.,  R.  Co.  162  Fed. 

Appendix  G).  Rep.    40.5    (Ap]>endix   G,    u     315); 

The  couplinfr  must  he  in  such  a  United  States  v.  Lehigh  Valley  R. 

condition  that  it  can  be  operated  Co.   162  Fed.  Rep.  410    (Appendix 

with   a  reasonable  efforf,   and  not  G.     p.     311);     United     States     v. 

by  a  great  effort  without  going  be-  Chesapeake,  etc..  Ry.  Co.  166  Fed. 

tween  the  cars.     United  States  v.  Ren.    (decided    December   2, 

Atchison,  etc..  R.  Co.    (see  Appen-  1908)  ;    United    States    v.    South- 

div  d.  nn,  ?00.  .320.  333).  ern   Vsic.    Rv.    Co.    167    Fed.    Rep. 

s^United  State    v.  Chicago,  etc.,  (decided  December  4,  1908): 

Rv.     Co.      149     Fed.     Rpti.     48R;  United    States    v.    Atchison,    etc.. 

United  States  v.   Great  Northern  Ry.  Co.   167  Fed.  Rep.  (de- 
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§  144.  Erroneous  instructions  conceming  heighth  of  draw 
bars.— An  instruction  is  erroneous  which  declares  that  the 
law  requires  draw  bars  of  a  fully  loaded  car  to  be  of  the 
height  of  thirty-one  and  one-half  inches,  and  that  if  either  of 
the  cars  causing  the  injury  to  the  employe  varied  from  the 
requirement  the  defendant  railroad  had  failed  in  the  perform- 
ance of  its  duty;  especially  where  the  evidence  of  the  rail- 
road company  showed  that  the  draw  bar  of  the  fully  loaded 
ear  was  thirty-two  and  one-half  inches  in  height.  A  verdict 
for  the  plaintiff  on  such  a  condition  of  the  record  cannot 
stand.  And  so  it  is  error  to  refuse  to  charge  the  jury  ' '  that 
when  one  ear  is  fully  loaded  and  another  car  in  the  same 
train  is  only  partially  loaded,  the  law  allows  a  variation  of 
full  three  inches  between  the  center  of  the  draw  bars  of  such 
cars,  without  regard  to  the  amount  of  weight  in  the  partially 
loaded  ear."-*  So  an  instruction  as  follows  is  erroneous: 
"The  court  charges  you  that  the  act  of  Congress  allows  a 
variation  in  height  of  three  inches  between  the  centers  of  draw 
bars  of  all  cars  used  in  interstate  commerce,  regardless  of 
whether  they  are  loaded  or  empty,  the  measurement  of  such 
height  to  be  made  perpendicularly  from  the  top  of  the  rail 
to  the  center  of  the  draw  bar  shank  or  draft  line."  ^^ 

§  145.  Construction  of  Section  5. — The  Supreme  Court  of 
the  United  States  has  thus  construed  Section  5  so  far  as  it  re- 
lates to  couplings:  "We  think  that  it  [Section  5]  requires 
the  center  of  the  draw  bars  of  freight  cars  used  on  standard 
gauge  railroads  shall  be,  when  the  cars  are  empty,  thirty- 
four  and  one-half  inches  above  the  level  of  the  tops  of  the 

cided  December    1,    1908);   United  "'"It   is  based   upon   the  theory 

States  V.  Atcliison,  etc..  TJ.  Co.   (see  that   the   height  of   the    drawbars 

Appendix  G,  pp.  209.  329,  3.33).  of  unloaded  cars  maj'   vary   three 

"  "This    request,    taken    in    con-  inches,  while  the  act.  as  we  have 

nection   with   the   instruction  that  said,   requires   that  the   height   of 

the    drawbar    shrnild    be    of    the  the    drawbars     of    unloaded    cars 

height  prescribefl  by  this  act,  ex-  shall  be  uniform."  St.  Louis,  etc., 

pressed  the  true  rule,  and  should  Ry.  Co.  v.  Taylor,  210  U.  S.  281; 

have  been  given."  28  Sup.  Ct.  Rep.  616. 
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rails;  that  it  permits,  when  a  ear  is  partly  or  fully  loaded, 
a  variation  in  the  height  downward,  in  no  case  to  exceed  three 
inches;  that  it  does  not  require  that  the  variation  shall  be 
in  proportion  to  the  load,  nor  that  a  fully  loaded  car  shall 
exhaust  the  full  three  inches  of  the  maximum  permissible 
variation  and  bring  its  draw  bars  down  to  the  height  of  thirty- 
one  and  one  half  inches  above  the  rails.  If  a  car,  when 
unloaded,  has  its  draw  bars  thirty-four  and  one-half  inches 
above  the  rails,  and,  in  any  stage  of  loading,  does  not  lower 
its  draw  bars  more  than  three  inches,  it  complies  with  the 
requirements  of  the  law.  If,  when  unloaded,  its  draw  bars 
are  of  greater  or  less  height  than  the  standard  prescribed  by 
the  law,  or  if,  when  wholly  or  partially  loaded,  its  draw  bars 
are  lowered  more  than  the  maximum  variation  permitted, 
the  car  does  not  comply  with  the  requirements  of  the  law. ' '  '"^ 

§  146.  Insufficient  operation  of  coupler. — The  statute  does 
not  apply  to  an  instance  of  insufficient  operation  of  a  proper 
coupler.-^ 

§  147.  Improper  operation  of  sufficient  coupler. — The 
statute  only  makes  it  unlawful  to  use  a  car  which  is  not 
equipped  with  the  required  couplers,  and  it  cannot  be  held 
that  it  is  unlawful  for  a  carrier's  employes  to  fail  to  adjust 
the  appliance  with  which  the  car  has  been,  and  at  the  time  is, 
properly  equipped.  "The  act  requires  equipment,  and,  al- 
though there  i.s  no  express  language  to  that  effect,  the  act 
must  be  construed  to  mean  equipment  which,  if  there,  is 
capable  of  being  operated;  but  no  penalty  is  imposed,  if,  be- 
ing there,  it  is  not  in  fact  efficiently  operated  by  those  in 
and  not  the  proper  manipulation  of  that  equipment  by  the 
employes. "  '^ 

§  148.  Preparation  of  coupler  for  coupling. — The  act  of 
coupling  and  the  preparation  of  the  coupler  for  the  impact 

=«St.    Louis,    etc.,    Ry.     Co.    v.  "United  States  v.   Tllinois   Cen- 

Taylor,    210   U.    S.    281;    28    Sup.       tral  R.  Co.   156  Fed.  Rep.   182. 
Ot.  Rep.  616.  ^United  States  .v.  Chicago,  etc., 

R.  Co.  156  Fed.  Rep.  182. 
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are  not  to  be  distinguished.  Such  preparation  and  impact 
are  so  connected  that  they  are  indispensable  parts  of  the 
larger  act  to  which  the  statute  applies  and  regulates,  the  per- 
formance of  which  Congress  intended  to  be  relieved  from 
iinncessary  risk  and  danger  to  life  and  limb.^® 

§  149.  "M.  C.  B.  defect  card, "-The  placing  of  a  "M.  C. 
B.  defect  card"  upon  a  car  with  an  annotation  thereon  of 
defects  forbidden  by  the  Safe^ty  Appliance  Act.  thereby  in- 
forming all  companies  receiving  it  that  the  companj^  so  plac- 
ing the  card  on  the  car  sent  such  car  out  in  a  defective 
condition  and  that  the  companies  receiving  and  hauling  the 
car  would  not  have  to  account  to  the  former  company  for  the 
particular  defect  noted  on  the  car,  is  such  a  deliberate  viola- 
tion of  the  statute  as  amounts  to  a  defiance  of  the  law.^" 

§  150.     Receiving  an  improperly  equipped  foreign  car. — 

If  a  foreign  ear  be  not  equipped  with  automatic  couplers, 
a  railroad  company  to  whom  it  is  tendered  for  transporta- 
tion by  a  connecting  line  is  not  bound  to  receive  it  for  trans- 
portation over  its  lines,  and  may  lawfully  refuse  to  accept 
it  until  it  is  properly  equipped.^^  But  if  it  does  receive  it 
and  uses  it  or  hauls  it  upon  its  tracks,  the  receiving  company 
will  be  liable.^- 

§  151.  Question  for  jury.— It  is  a  question  for  the  jury 
whether  the  tender  and  car  betw^een  which  the  employe  was 
injured  v.-ere  at  the  time  engaged  in  interstate  commerce ;  and 
they  may  be  instructed  that  if  they  so  find,  the  act  of  Con- 
gress was  ap})licable.^^ 

^  Chicago,  etc.,  Ry.  Co.  v.  Voel-  also    United    States    v.    Chicago, 

ker,  129   Fed.  Rep.  ^522;   65  C.  C.  etc.,  Ry.  Co.  143  Fed.  Rep.  373. 

A.  6.5;  70  L.  R.  A.  264.     See  note  ^^  Philadelphia,    etc.,    R.    Co.    v. 

21  of  this  chapter.  Winkler,  4   Penn.    (Del.)    387;   56 

""United      States     v.     Southern  Atl.   Rep.    112;    affirming  4   Penn. 

Ry.  Co.  135  Fed.  Rep.  122;  United  (Del.)    80;  .53  Atl.  Rep.  90;  Voel- 

States  V.  Chicago,  etc.,  R.  Co.   (see  ker    v.    Chicago,   etc..    R.    Co.    116 

Appendix  G).  Ted.   Rep.   867;    Crawford   v.   New 

''  See  Sec.  3  of  Act.  York,  etc..  R.  Co.   10  Am.  &  Eng. 

8=  United  States  v.  Chicago,  etc.,  Neg.  Cas.   166. 
Ry.   Co.    149    Fed.    Rep.    486;    see 
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§152.  When  a  federal  question  is  presented.— Where  the 
question  arose  whether  or  not  a  federal  (luestiou  was  involved 
in  a  case  brought  under  the  Safety  Appliance  Act,  the  Su- 
preme Court  announced  this  rule:  "Where  a  party  to  a  liti- 
gation in  a  state  court  insists,  by  way  of  objection  to  or 
requests  for  instructions,  upon  a  construction  of  a  statute  of 
the  United  States  which  Vvdll  lead,  or,  on  possible  findings  of 
fact  from  the  evidence  may  lead,  to  a  judgment  in  his  favor, 
and  his  claim  in  this  respect,  being  duly  set  up,  is  denied  by 
the  highest  court  of  the  state,  then  the  question  thus  raised 
may  be  reviewed  by  this  court.  The  plain  reason  is  that  in 
all  such  cases  he  has  claimed  in  the  state  court  a  right  or 
immunity  under  a  law  of  the  United  States  and  it  has  been 
denied  him.  Jurisdiction  so  clearly  warranted  by  the  con- 
stitution and  so  explicitly  conferred  by  the  act  of  Congress 
needs  no  justification.  But  it  may  not  be  out  of  place  to  say 
that  in  no  other  manner  can  a  uniform  construction  of  the 
statute  laws  of  the  United  States  be  secured,  so  that  they 
shall  have  the  same  meaning  and  effect  in  all  the  states  of 
the  Union.  "3* 

§  153.  State  statute  on  same  subject  applicable  to  intra- 
state commerce. — It  would  seem  that  a  state  statute  requir- 

«St.  Louis,  etc.,  R.  Co.  v.  Tay-  Rep.   269;    Nutt   v.   Knut,   200  U. 

lor,    210    U.    S.    281;    28    Sup.    Ct.  S.    12;    26   Sup.   Ct.   Rep.   216;    50 

Rep.  616;  52  L.  Ed.  1061.  L.    Ed.    348;    affirming    83    Miss. 

The  court  said  the  above  stated  365;    35    So.    Rep.    686;    102   Am. 

principles   were   derived   from   the  St.    Rep.    452;    84   Miss.    465;    36 

following     cases:     McCormick     v.  So.   Rep.   689;    reversing  84   Miss. 

Market  Bank,   165  U.   S.   538;    17  465;    36   So.   Rep.   689;    Rector   v. 

Sup.  Ct.  Rep.,  433.  41  L.  Ed.  817;  City  Deposit  Bank,  200  U.  S.  405; 

affirming    162   111.    100;    44   N.   E.  26   Sup.   Ct.   Rep.  289;    50  L.   Ed. 

Rep.     381;      California     Bank     v.  527;  Eau  Claire  National  Bank  v. 

Kennedy,   167  U.  S.  362;    17  Sup.  527;    Illinois   Cent.   R.   Co.   v.  llc- 

Ct.   Rep.   831;    42   L.    Ed.    198,   re-  Kendree,  203   U.   S.   514;    27   Suix 

versing   101   Cal.  495;   40  Am.   St.  Ct.    Rep.     153:     51    L.    Ed.    298: 

Rep.  69;    35  Pac.  Rep.   1039;   San  Eau     Claire     National     Bank     v. 

Jose   Land,   etc.,   Co.   v.    San   Jose  Jackman,  204  U.  S.  522:   27  Sup. 

Ranch  Co.  189  U.  S.  177;   23  Sup.  Ct.     Rep.    391;     51    L.    Ed.    596; 

Ct.    Rep.    487;     47    L.    Ed.    765;  affirming  125  Wis.  465;   104  N   W 

affirming    129    Cal.    673;    62    Pac.  Rep.     98;     Hammond     v.     Whit- 
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ing  automatic  couplers  upon  cars  used  within  a  state  might  be 
enforced  in  a  suit  to  recover  damages  caused  because  of  a 
failure  to  equip  cars  used  in  interstate  commerce.^^ 

§  154.  Handholds — Through  train. — The  statute  requires 
cars  to  be  furnished  with  handholds.  Cars  in  a  train  oper- 
ated by  a  railway  company  engaged  in  the  transportation  of 
freight  across  a  state  and  beyond  its  boundaries  is  a  "through 
train,"  and  every  car  in  it  must  be  furnished  with  ''hand- 
holds."   A  failure  to  furnish  them  is  negligence  per  se.^^ 


tredge,  204  U.  S.  538;  27  Sup. 
Ct.  Rep.  396;  51  L.  Ed.  606;  af- 
firming 189  Mass.  45;  75  X.  E. 
Rep.   222. 

^=  See  Voelker  v.  Chicago,  etc., 
R.  Co.  116  Fed.  Rep.  867;  Kan- 
sas City,  «tc.,  R.  Co.  V.  Flippo, 
138  Ala.  487;  35  So.  Rep.  457; 
contra,  Rio  Grande  So.  R.  Co.  v. 
Campbell  (Colo.),  96  Pac.  Rep. 
986;  State  v.  Adams  Exp.  Co.  170 

Ind.    ;    85    N.    E.    Rep.    337; 

State  V.  Missouri  Pac.  Ry.  Co. 
(Mo.)  11  S.  W.  Rep.  500.  But 
see  Blanchard  r.  Detroit,  etc.,  R. 
Co.  139  Mich.  694;  103  N.  W. 
Rep.  170;   12  Det.  Leg.  N.  30,  and 


Taylor  v.  Boston,  etc.,  R.  Co.  188 
Mass.  390;    74   N.   E.   Rep.   591. 

'^Malott  V.  Hood,  99  111.  App. 
360;  affirmed,  201  111.  202;  66  N. 
E.  Rep.  247 ;  United  States  v.  Bos- 
ton &  Maine  R.  Co.  (Appendix  G, 
p.  350)  ;  United  States  v.  Terminal, 
etc.  (Appendix  G,  p.  325)  ;  Chi- 
cago, etc.,  R.  Co.  V.  United  States, 
165  Fed.  Rep.  423;  United  States 
V.  Southern  Ry.  Co.  (see  Appendix 
G,  p.  343 )  ;  United  States  v.  At- 
lantic Coast  Line  R.  Co.  (see  Ap- 
pendix G,  p.  372)  ;  Wabash  Ry.  Co. 
V.    United    States,    167    Fed.    Rep. 

(decided  February  3,  1909); 

see  also  Section  128,  note  34,  and 
Sections  163,   164. 
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SECTION. 
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repairs. 

156.  Use  of  diligence  to  discover 

defects — Want    of    knowl- 
edge of   defect. 
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discover  defects  and  make 
repairs  in  transit. 
157a.  Distinction   between    an    ac 
tion   to  recover  a  penalty 
and  to  recover  damages. 
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SECTION. 
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163.  Failure    to    provide   o  r    re- 

pair  defective   hand-holds. 

164.  Use     of     "shims" — Common 

law^  duty  of  master  not 
applicable  —  Fellow  ser- 
vant's neglect — Construc- 
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165.  Repairing    couplers  —  Otlier 

act    of    negligence    aiding 
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to  couplers. 
165a.  Failure  to   equip  train  with 
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§  155.  Degree  of  diligence  to  make  repairs. — What  de- 
gree of  diligence  is  necessary  in  making  repairs  has  been 
variously  decided.  Thus,  in  one  case  it  was  said:  "The 
utmost  diligence  does  not  seem  to  have  been  used  to  discover 
and  repair  the  defect  in  this  car."  ^  In  another  case  the  court 
said :  "If  diligence  is  to  be  recognized  as  a  defense,  certainly 
it  must  be  the  highest  form  of  diligence.  Without  regard  to 
what  the  rule  of  liability  may  be,  the  exercise  of  the  greatest 
care  in  the  matter  of  equipment  and  maintenance  will  keep 
coupling  appliances  in  such  condition  -as  to  exclude,  except 
in  very  remote  instances,  the  necessity  of  prosecutions  for  the 
enforcement  of  the  act."  The  facts  in  this  case,  recited  in 
the  opinion,  show  why  the  court  did  not  think  a  proper  de- 

^  United     States     v.     Louisville,  etc.,  R.   Co.   156   Fed.  Rep.   193. 
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gree  of  diligence  had  been  observed  to  discover  the  defect  and 
repair  it.     The  defect  was  occasioned  by  the  loss  of  a  clevis 
pin.     "The  car  came  to  the  Indiana  Harbor  Road,"  said 
Judge  Landis,  "from  another  carrier  at  a  junction  point. 
Here  the  defendant  maintained  a  car  inspector,  who  testified 
that,  before  cars  were  moved  from  there  by  his  company,  he 
'customarily,'  or  'usually,'  or  'generally,'  made  an  examina- 
tion of  the  coupling  apparatus,  which  examination  consisted  of 
looking  at  the  coupler  and  lifting  the  lever.     If  such  inspec- 
tion disclosed  no  defect,  the  inspector  passed  the  car,  other- 
wise he  made  a  record  of  the  fact  in  a  book  kept  for  that 
purpose,  and  the  repairs  were  made  before  the  car  was  moved. 
The  v.'itness  did  not  recall  the  particular  car  in  questiori,  but 
his  book  contained  no  record  of  the  car,  which  indicated  that 
his  inspection  showed  the  appliances  to  be  in  good  condition. 
Even   assuming  the   government 's  view  of  the   law  -  to   be 
wrong,  the  finding  in  this  case  must  be  against  the  railway 
company  on  the  questions  of  fact.     The  distance  traveled  by 
the  car  over  defendant's  track  was  but  a  few  miles.     If,  at 
the  initial  point,  the  pin  had  been  in   place   and  properly 
fastened,  it  is  not  probable  that  it  would  have  been  displaced 
by  the  ordinary  handling  of  the   car  to   destination.     The 
fact  that  the  pin  was  missing  at  the  end  of  the  journey  is 
strongly  indicative  that  the  defect  existed   at  the  point  of 
origin,  that  is  to  say,  that  the  pin  either  was  not  then  present, 
or  was  so  badly  worn  or  loosened,  that  proper  inspection  would 
have  disclosed  the  fact."    The  court,  therefore,  ordered  a  de- 
cree entered  against  the  railroad  defendant  thus  found  delin- 
quent.^ 

§  156.     Use    of  •  diligence   to   discover   defects — Want   of 
knowledge  of  defect.  — If  a  railroad  company  has  properly 

-  "That    it    i5    no    defense    to    a  '  United  States  v.  Indiana  Har- 

prospcution    of  this  character  that  bor    Co.    157    Fed.    Eep.    565;    see 

the   carrier  exercised    diligence   to  also    United    States    v.    Atlantic, 

provide    and    maintain    its    equip-  etc.,  R.  Co.   (ApiJcndix  G,  p.  372). 
ment    with    safety    appliances,    as 
required  by  the  act." 
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equipped  its  cars,  still  it  will  be  liable  if  they  become  de- 
fective, thereby  causing  an  injury ;  and  it  is  no  defense  that 
the  defendant  company  exercised  reasonable  care  and  dili- 
gence to  discover  and  repair  the  defect  before  placing  the 
car  in  service.  "The  statute  says,"  said  Justice  Humphrey, 
"that  common  carriers  shall  not  haul  or  use  cars  in  a  certain 
described  condition.  The  defendant  asks  the  court  to  hold, 
in  effect,  that  they  cannot  haul  the  car  in  that  condition, 
provided,  that  they  have  failed  to  use  diligence  to  discover 
its  defective  condition,  but  that  if  they  have  used  due  dili- 
gence they  may  haul  the  car  in  its  defective  condition.  In 
all  such  cases  it  would  be  impossible  for  the  officers  of  the 
government  to  determine  in  advance  whether  a  statute  has 
been  violated  or  not ;  but  before  a  prosecution  could  be  prop- 
erly instituted  they  should  go  to  the  defendant  company, 
ascertain  what  care  it  had  used  in  regard  to  a  certain  car,  de- 
termine as  a  matter  of  fact  and  law  whether  the  acts  of  the 
defendant  constituted  d^le  diligence,  and  from  that  determine 
Avhether  a  prosecution  might  be  safely  instituted.  It  is  evi- 
dent that  such  a  defense  would  take  the  very  life  out  of  the 
act  in  question  and  render  its  enforcement  impossible,  except 
in  a  fev/  isolated  cases.  The  courts  cannot,  by  judicial  legis- 
lation, read  into  the  act  any  language  which  will  excuse  of- 
fenders any  more  than  they  can  read  into  it  language  which 
would  increase  their  liability.  Courts  must  enforce  law  as 
they  find  it.  *  *  *  I  have  been  unable  to  find  that  this 
character  of  defense  has  been  sustained  in  any  case  which 
reached  the  courts  of  last  resort.  Counsel  for  defendant  has 
not  cited  any  authority  in  support  of  this  doctrine  of  due 
diligence  as  a  defense  to  a  penal  action.  It  is  in  the  same 
category  with  the  question  of  intent  under  the  revenue  laws 
and  of  good  faith  under  statutes  against  handling  adulterated 
goods,  drugs,  etc.  It  is  certainly  well  established  that  the 
good  intentions,  or  the  lack  of  evil  intent,  on  the  part  of  a 
liquor  dealer  is  no  defense  to  a  prosecution  for  the  statutory 
penalty.     If  this  is  no  defense  in  a  quasi  criminal  action, 
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it  certainly  would  be  none  in  a  civil  action  involving  the 
same  facts."  "The  propositions  of  law  submitted  by  the  de- 
fendant are,  therefore,  denied."^  This  case  was  approved  in 
a  subsequent  ease  in  which  it  was  said :  ' '  The  railroad  com- 
panies are  charged,  as  I  have  shoA\Ti,  with  the  duty  of  haul- 
ing only  such  cars  as  are  provided  with  automatic  couplers 
in  suitable  .epair,  so  as  to  be  operative  without  the  necessity 
of  employees  going  between  the  ears;  and  it  would  go  far 
to  subvert  the  law  and  the  purpose  thereof  if  they  were  per- 
mitted to  say  that  they  had  no  knowledge  of  the  defect,  and 
that,  therefore,  they  were  not  liable  under  the  act.  The  com- 
panies must  ascertain  for  themselves  and  at  their  peril 
whether  or  not  they  have  taken  up  or  are  hauling  cars  with 
defective  couplers.  Their  intention  to  do  right  does  not  re- 
lieve them.^  I  hold,  therefore,  that  want  of  knowledge  of  the 
defects  on  the  part  of  the  defendant  company  does  not  con- 
stitute a  defense. "°  Under  the  recent  decisions  knowledge 
is  not  an  element  of  the  defense.*'* 

*  United  States  v.  Southern  Ry.       United  States,  1G7  Fed.  Rep.  

Co.    135   Fed.   Rep.   122.  (decided   February   3,    1909);    At- 

°  Citing  United   States  v.   Great  lantic  Coast  Line  R.  Co.  v.  United 

Northern  Ry.  Co.   1.50   Fed.  229.  States,    167    Fed.    Rep.   (de- 

« United  States  V.  Southern  Pac.  cided     March     1,     1909);     United 

Co.    154    Fed.    Rep.    897;    United  States  v.  Atlantic  Coast  Line  Co. 

States  V.  Atlantic,  etc.,  R.  Co.  153  (Appendix    G,    p.    372);    Chicago, 

Fed.    Rep.    918.      Th.is   is   now   the  etc.,  R.   Co.  v.  United  States,  167 

rule  of  the  majority  of  the  cases,       l^ed.  Rep.  (decided  March  10. 

especially   those  of  a  recent   date.  1909);     Chicago,    etc.,    R.    Co.    v. 

United  States  v.  Atchison,  etc.,  R.       King,  107  Fed.  T.ep.  (decided 

Co.     (Appendix    G,    pp.    299,    329,  February      3,      1909).        But     see 

333);  United  States  v.  Wabash  R.  United  States  v.  Illinois  Cent.  R. 

Co.       (Appendix      G,      p.      282);  (""•    (Appendix  G,  p.  370) . 

United    States    v.    Atchison,    etc.,  '*  LTnited  States  v.  Chicago  etc., 

Ry.     Co.      163     Fed.     Rep.     517;  R.  Co.   156  Fed.  Rep.  180;   United 

United  States  v.  Chicago,  etc.,  R.  States  v.  Philadelphia  etc.,  R.  Co. 

Co.    163    Fed.    Rep.    775;     United  (Appendix    G,     p.    315);     United 

States   V.    Baltimore,   etc.,    R.    Co.  States  v.  Pennsylvania  R.  Co.  (Ap- 

(Appendix    G)  ;    United    States   v.  pendix  G,  p.   321);   United  States 

Erie    R.    Co.    166   Fed.    Rep.    352;  v.  Baltimore,  etc.,  R.  Co.    (Appen- 

United  States  v.  Southern  Ry.  Co.  dix  G,  p.  357);  United  States  v. 
Appendix    (! ;     Wabash    R.    Co.    v. 
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§  157.  Presumption— Diligence  to  discover  defects  and 
make  repairs  in  transit. — Not  at  one  are  the  courts  with 
respect  to  the  degree  of  diligence  that  must  be  exercised  to 
discover  defects  in  cars  and  make  repairs.  In  some  of  the 
cases  little  or  no  excuse  is  accepted  as  a  defense,  even  in  a 
criminal  ease;  while  in  others  more  leniency  is  shown,  at 
least  in  criminal  cases.  Such  a  case  is  one  that  arose  in  the 
United  States  Court  for  the  District  of  Nebraska.  In  that 
case  the  testimony  showed  that  the  defective  car  had  at  one 
time  been  equipped  in  the  manner  required  by  law,  and 
the  court  declared  that  it  could  not  presume  that  any  part 
of  the  required  equipment  was  imperfect  when  the  alleged 
defective  ears  had,  some  time  previously  to  the  discovery  of 
the  defects,  been  started  on  their  interstate  journeys,  for  there 
was  no  evidence  whatever  as  to  the  effect  that  the  safety  ap- 
pliances were  in  any  wise  defective  when  they  benran  their 
journey.  "The  presumption  of  innocence,"  said  the  court, 
**will  leave  no  room  for  the  inference  that  the  cars  were  not 
properly  equipped  when  that  journey  was  begun,  especially 
as  no  intelligent  person  can  shut  his  eyes  to  the  fact  that  the 
rapid  motion,  rousrh  jostling  and  jolting  of  the  trains,  and 
their  immense  weight  may  at  some  time  result  in  injury  to 
such  equipment.  There  cannot  be  much  nicety  in  the  move- 
ments of  freight  trains.  The  only  offenses,"  continued  the 
court,  "imputed  to  the  defendant  in  these  cases  is  the  use  of 
the  various  ears  at  the  times  specified  in  the  pleadings  and 
covered  by  the  evidence.  Except  these,  no  other  offenses  are 
charged  or  attempted  to  be  proved.  The  testimony  on  behalf 
of  the  government  shows  that  nearly  every  one  of  the  cars 
had  started  from  the  initial  point  of  their  respective  jour- 
neys at  least  one  day.  and  usually  longer,  before  the  inspectors 

Lehigh   Valley   R.    Co.    (Appendix  the  employes  of  the  railroad  com- 

G,  p.  311.;   United  States  v.  Chi-  pany  of   defects   on  cars.     United 

cago.   etc.,   R.    Co.    162    Fed.    Rep.  States    v.    Atchison,    etc.,    R.    Co. 

775;  United  States  v.  Erie  R.  Co.  (Appendix  G,  pp.   2fl0,  329,  333); 

166  Fed.  ReT).  352.  United  States  v.  Southern  Ry.  Co. 

The    ins]>ectors    of    the    Govern-  (Appendix  G,  p.  3G7). 
ment   are    not    required    to    notify 
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of  the  United  States  discovered  the  defects  at  some  inter- 
mediate station.  The  testimony  was  very  brief,  and  was  di- 
rected altogether  to  what  the  inspectors  then  saw.  Xo 
information  was  given  which  might  enable  the  court  to  deter- 
mine how  long  the  defect  existed.  Obviously,  under  these 
circumstances,  we  could  not  conclude  that  any  defects  existed 
when  the  car  started  several  days  before.  "We  must,  on  the 
contrary,  presume  that  the  defects  were  in  some  way  caused 
during  the  long  previous  journey  from  the  initial  point  to 
the  point  of  discovery,  and  therefore,  presuming  that  no  vio- 
lation of  the  act  occurred  until  after  the  cars  had  left  the 
original  starting  points,  and  having  ascertained  from  the  clear 
and  explicit  evidence  offered  by  the  United  States  that  de- 
fects were  found  during  the  subsequent  journey,  we  come  to 
the  point  where  our  greatest  difficulty  begins.  We  should 
not  lightly  suppose  that  Congress  intended,  in  case  a  prop- 
erly equipped  ear  started  on  its  interstate  journey  with  all 
the  required  safety  appliances  in  perfect  condition,  but  some 
part  of  which  afterwards,  in  its  rough  and  rapid  journey,  in 
some  unknown  way  and  at  some  time  when  the  fact  was  prac- 
tically, if  not  actually,  undiseoverable,  was  broken  or  other- 
wise made  defective,  that  the  running  of  that  car  for  the 
least  distance  under  those  circumstances  should  be  held  to  be 
a  criminal  offense.  Yet  such  is  the  contention  for  the  United 
States,  and  it  is  true  that  the  act,  literally  construed,  would 
lead  to  that  result  and  would  embrace  just  such  a  ease.  To 
make  crimes  out  of  such  inevitable,  unavoidable,  and  unin- 
tentional acts,  of  the  happening  of  which  the  carrier  would 
usually  be  unconscious,  would  obviously  be  unjust  and  op- 
pressive, and  in  a  certain  sense  absurd  for  that  reason.  It 
would  be  shocking  to  any  well-regulated  moral  sense  to  up- 
hold the  contention  if  only  an  individual  citizen  were  in- 
volved, and  as  we  know  of  no  rule  that  differentiates  one  sort 
of  person  from  another  in  the  application  of  the  rules  of 
criminal  law,  we  cannot  willingly  hold  that  such  was  the  in- 
tention of  Congress,  even  though  the  language  usid  might 
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literally  indicate  it.  We  are  not,  however,  permitted  to  de- 
part from  the  words  of  the  act  of  Congress,  or  to  read 
exceptions  into  it,  unless  upon  established  principles  of 
interpretation  which  would  authorize  it.  Some  departure 
from  a  literal  construction  may  bo  admissible  in  this  instance; 
but,  if  so,  we  must  not  only  find  the  principles  upon  which 
that  course  may  be  justified,  but  also  the  points  where  we 
may  begin  and  where  we  must  end ;  and  this,  we  think,  has 
been  done  in  the  authorities  we  have  cited.  It  was  insisted 
on  behalf  of  the  government  that  the  statute  should  be  con- 
strued with  the  utmost  strictness,  and  so  literally  as  to  make 
it  a  criminal  offense  under  the  statute  if  the  car  was  used  or 
operated  for  one  moment,  even  at  night,  after  the  breakage 
of  any  part  of  the  required  equipment,  even  though  such 
breakage  occurred  while  the  train  was  in  rapid  motion 
between  stations,  when  it  was  impossible  for  anybody 
connected  with  its  operation  to  ascertain  the  facts.  In 
short  the  contention  was  that  the  act  should  be 
construed  in  the  strictest  and  most  literal  manner, 
without  regard  to  any  other  consideration  whatever. 
If  this  contention  be  sound,  nothing  could  be  sim- 
pler, and  the  government  was  accordingly  content  to  prove, 
as  it  did  by  two  of  its  inspectors,  that  they  passed  alongside 
of  the  defendant's  trains  while  at  intermediate  stations  upon 
the  several  occasions  involved  and  discovered  the  defects 
alleged  in  the  respective  paragraphs  of  the  petition,  and  saw 
the  ears  proceed  on  their  journey  in  that  condition.  It  was 
also  shown  that  this  was  done  without  in  any  wise  informing 
any  of  the  employes  of  the  defendant  of  the  defects.  This 
was  the  course  pursued  in  one  instance  at  Fulton,  Kentucky, 
where  at  least  seven  separate  couplings  had  been  ascertained 
to  be  out  of  repair  in  one  train,  although  the  defects  may 
have  endangered  the  lives  of  the  crew  in  charge  -of  that  train 
during  the  trip  to  its  destination,  and  although  several  of 
these  defects  could  have  been  very  easily  repaired  at  that 
point  if  their  existence  had  been  disclosed.  If  the  inspectors 
had  pointed  out  the  defects,  and  if  those  defects  had  not  been 
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repaired  before  the  ears  were  moved  (if  under  the  circum- 
stances that  were  reasonably  possible),  the  otfense  would  cer- 
tainly have  been  complete.  And  if  the  repairs  had  then  been 
made  the  ol)ject  of  the  law  would  have  been  accomplished,  and 
the  protection  of  the  train  hands  would  have  been  cared  for 
so  far  as  the  safety  appliances  were  concerned.  The  inspec- 
tors, however,  seem  to  have  thought  it  to  be  their  duty  to 
permit  defectively  equipped  cars  to  move  without  giving  any 
information  that  would  have  enabled  the  defendant  to  remove 
the  dangers  to  the  crew  by  supplying  or  repairing  the  defects. 
On  the  other  hand,  it  -was  insisted  that  the  statute  should  be 
so  construed  as  not  to  visit  criminal  consequences  upon  a 
defendant  in  cases  where  it  had  started  its  cars  with  the 
proper  equipment,  but  which,  during  the  journey,  had  become 
deficient  from  unavoidable  occurrences  and  under  circum- 
stances, where  the  discovery  of  needed  repairs  was  in  most 
instances  impossible.  It  vras  urged  that  the  construction  con- 
tended for  by  the  government  would  lead  to  gross  injustice 
and  oppression  and  to  the  absurd  consequences  of  punishing 
one  for  a  wholly  involuntary  act,  the  doing  of  which  could 
not  be  discovered  until  a  greater  or  less  time  had  elapsed 
after  the  offense  had  been  completed.  The  defendant  ac- 
cordingly, while  complaining  of  the  impossibility  of  being 
able  to  show  the  exact  facts  at  all  times  in  reference  to  the 
innumerable  couplings  and  handholds  on  the  vast  number  of 
cars  hauled,  offered  evidence  tending  to  show  that  it  had  in- 
spected all  its  cars;  that  it  had  not  discovered  the  defects 
alleged,  unless  in  one  or  two  instances,  in  which  the  cars  had 
to  be  moved  short  distances  in  order  to  reach  a  point  where 
repairing  was  possible.  And  thus  we  are  brought  to  the  ques- 
tion whether,  if  safety  appliances,  which  are  in  good  condi- 
tion when  the  journey  of  a  car  on  which  interstate  traffic  is 
being  carried  begins,  afterwards,  without  the  knowledge  of 
the  carrier,  get  broken  or  otherwise  out  of  repair,  it  is  suffi- 
cient proof  of  the  violation  of  the  law  to  show  that  fact  sim- 
pl.y,  without  showing  also  that  the  defendant  had  learned  of 
the   defect   or   had   had   reasonable    opportunity   to    do   so. 
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Manifestly'-  the  act  does  not  contain  anj'^  words  implying  that 
the  use  of  the  car  without  the  required  safety  appliance  equip- 
ment shall  be  with  intent  to  violate  the  statute,  or  be 
knowingly  and  willfully  done;  nor,  indeed,  does  the  language 
make  any  exceptions  where  an  unavoidable  accident  impairs 
or  destroys  the  operative  powers  of  any  of  these  appliances 
while  the  train  in  which  the  car  is  placed  is  moving  on  its 
journey.  Speaking  generally,  the  rule  is  that  in  such  cases 
w^e  cannot  bj^  construction  take  from  nor  add  to  the  language 
used  by  Congress,  but  what  we  are  to  ascertain  in  these  cases 
is,  not  what  general  rules  require,  but  whether  there  are  any 
exceptions  to  those  rules,  and,  if  any,  what  they  are.  The 
authorities  we  have  cited  seem  clearly  to  show  that,  if  a  strict 
and  literal  construction  would  lead  to  manifest  injustice  and 
oppression  then  the  language  used  should  be  so  construed  as 
to  avoid  those  results.  The  defendant  is  a  common  carrier, 
engaged  in  the  performance  of  important  duties  to  the  public, 
involving  great  and  various  obligations,  to  which  it  is  strictly 
held.  For  the  most  part  the  several  things  alleged  against  it 
in  these  cases,  were  the  result  of  what  had  occurred  while  its 
trains  were  in  motion  between  stations  on  its  railroad.  Those 
occurrences  were  practically  inevitable  in  the  ordinary  opera- 
tion of  its  trains.  It  was  impossible  to  avoid  them,  or  to 
know  of  them  until  long  afterwards;  and,  however  it  may 
strike  others,  in  the  opinion  of  this  court  it  would  obviously 
be  unjust  and  oppressive  to  so  construe  the  Safety  Appliance 
Act  or  to  make  such  occurrences  criminal  offenses  under  its 
provisions,  unless  the  defendant  had  reasonable  opportunity 
to  learn  of  them  before  it  afterwards  used  the  car  in  hauling 
interstate  traffic.  For  this  reason  the  court  readily  yields  to 
those  rules  of  construction  fixed  by  the  Supreme  Court  in  the 
eases  cited,^  and  by  which  it  can  properly  construe  the  acts 

'ITuntinj^ton  v.   Attrill,    146   U.  651;  Johnson  v.  Southern  Pac.  Co. 

S.    657;     13    Sup.    Ct.    Rep.    224;  196    U.    S.    1;    25    Sup.    Ct.    Rep. 

36     L.     Ed.     1123:     reversing     70  162;    49  L.  Ed.   363;   reversing  54 

Md.    191;     2    L.    R.    A.    779;     14  C.  C.  A.  508;    117  Fed.  Rep.  462; 

Am.    St.   Rep.    344;    16   Atl.    Rep.  United    States    v.    Lacher    134    U. 
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upon  canons  of  interpretation  which  justify  and  demand 
the  limitation  of  its  general  language  within  the  bounds  we 
shall  indicate.  In  support  of  these  respective  contentions 
several  opinions  were  cited  upon  the  one  side  or  the  other.* 
*  *  *  While  we  have  been  instructed  by  those  cases,  we 
have  preferred  to  look  at  the  question  now  in  litigation  from 
a  point  of  view  somewhat  different,  and,  without  going  into 
much  elaboration,  will  state  the  conclusions  reached.  It  prob- 
ably in  this  connection  should  not  be  forgotten  that  the 
Safety  Appliance  Act  was  intended  to  promote  the  safety  of 
the  very  men  who  are  in  charge  of  the  trains — men  whose 
duty  and  interest  require  them  to  discover  any  breakage  or 
defect  that  might  occur ;  and.  if  they  could  not  do  so,  it  seems 
to  the  court  that  the  literal  construction  contended  for  upon 
the  part  of  the  United  States  would  not  be  a  sensible  con- 
struction, but  would  work  out,  probably  in  most  instances, 
the  palpably  unjust  and  oppressive  result  of  inflicting  a  pun- 
ishment for  an  unavoidable  act  of  which  the  offender  was  at 
the  time  of  its  commission  necessarilv  unconscious  and  with- 


S.    629;    10    Sup.    Ct.    Rep.    625;  etc.,   Ry.   Co.    143   Fed.   Rep.   360; 

33  L.  Ed.  1080;  Carlisle  v.  United  United    States    v.    Northern,    etc., 

States,    16  Wall.    153;    21   L.   Ed.  Co.    144    Fed.    Rep.    861;    United 

426;     reversing    6     Ct.     CI.     398;  States    v.    Indiana,    etc.,    R.    Co. 

United    States    v.    Bell    Telephone  156  Fed.  Rep.  565;  United  States 

Co.    159   U.   S.   548;    16   Sup.   Ct.  v.   Chicago,  etc.,  R.  Co.   156  Fed. 

Rep.  69;  40  L.  Ed.  225;  Mottlev  v.  180;   United  States  v.  Great,  etc., 

Louisville,    etc.,   R.    Co.    150    Fed.  Ry.     Co.      150     Fed.     Rep.     229; 

Rep.    406;     The    Burdett,    9    Pet.  United    States    t.    Southern    Pac. 

690;   Chaffee  v.  United  States,   18  Co.    154    Fed.    Rep.    897;    United 

Wall.  545;  21  L.  Ed.  908;  revers-  States   v.   Atchison,   etc.,   Ry.    Co. 

ing   Fed.   Cas.  No.   14,774;    Clyatt  150  Fed.  Rep.  442;   United  States 

v.   United  States,   197  U.  S.  207;  v.  St.  Louis,  etc..  R.  Co.  154  Fed. 

25   Sup.   Ct.  Rep.   429;    49  L.   E<1.  R<.p.     .516;     Voelker    v.     Chicago, 

726;    Kirby  v.  United  States,   174  etc..   Ry.    Co.    116    Fed.   Rep.    867. 

U.   S.   55;    19   Sup.   Ct.   Rep.   574;  "And  the  same  case  in  the  Circuit 

43   L.   Ed.   809;    Agnew  v.  United  Court   of   Appeals.      One   of   these 

States,  165  U.  S.  50;    17  Sup.  Ct.  cases,  it  will  l>e  noted    was  an  ac- 

Rep.  235;  41  L.  Ed.  624.  lion  for  damages  by  an  individual, 

"These    were    United    Startes    v.  and  the  other  was  for  the  cnforce- 

Sotithern    Ry.    Co.    135    Fed.   Rep.  ment  of  the  criminal  provisions  of 

122;    United   States   v.    Pittsburg,  the   statute." 
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out  any  sort  of  Intention  of  doing  a  wrong.  As  Congress 
must  be  presumed  not  to  have  intended  such  a  result,  we 
should  hold  that  it  did  not  intend  to  punish  the  unavoidable 
and  unconscious  doing  even  of  an  otherwise  unlawful  act. 
This  view  is  emphasized  by  the  obvious  facts  that  trains,  es- 
pecially on  single-track  railroads,  could  not,  without  great 
danger  to  the  traveling  public,  stop  between  stations  to  re- 
adjust or  put  on,  for  example,  a  new  handhold,  or  a  new  pin 
or  clevis,  on  some  car  in  a  freight  train,  even  if  the  defect 
were  discovered ;  that  in  respect  to  automatic  couplers  no  very 
great  danger  to  train  hands  could  arise  until  a  point  is 
reached  where  coupling  or  uncoupling  W'Ould  be  necessary; 
and  that  the  carrier's  duty  to  the  general  public  should  not 
altogether  be  forgotten.  We  cannot  resist  the  conviction  that 
the  most  urgent  insistence  upon  a  literal  construction  of  the 
statute  would  balk  in  a  case  where  a  train  running  at  speed 
between  stations  in  some  way  broke  some  part  of  the  safety 
appliance  equipment.  The  literal  interpretation  contended 
for  by  the  counsel  for  the  United  States  demands,  and  coun- 
sel insists  upon,  the  conclusion  that,  if  the  train  proceeds  at 
all  for  any  distance  (even  the  shortest)  after  the  break  occurs, 
the  offense  is  complete,  and  that  it  is  not  for  the  courts  to 
say  that  an  offense  has  not  been  com.raitted,  but  that  it  is  for 
the  executive  officers  to  decide  Avhether  the  government  will 
overlook  the  offense  or  prosecute  it.  The  courts,  however,  if 
appealed  to,  could  hardly  yield  to  a  view  which  w^ould  exclude 
them  from  the  function  and  the  duty  of  passing  upon  the 
proper  meaning  of  the  act,  and  determining  for  themselves 
whether  a  person  accused  was  guilty  of  a  public  offense ;  and 
in  the  exercise  of  that  duty  they  can  scarcely  fail  to  say  that 
common  sense  demands  some  relaxation  from  a  literal  con- 
struction in  the  case  supposed.  If  we  relax  from  it  at  all, 
we  logically  surrender  it  altogether,  and  thenceforward  our 
labors  must  be  directed  to  finding  the  exact  point  where  we 
may  begin  and  where  we  may  end  in  order  to  reach  a  sen- 
sible and  just  conclusion  as  to  what  should  be  done  in  such 
cases.     That  some  relaxation   from  the   literal  construction 
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contended  for  is  unavoidable,  is  clear,  and  we  think  we  may 
best  interpret  the  intention  of  Congress  by  holding  that  the 
carrier  should  be  made  liable  when  it  is  shown  that  a  safety 
appliance  equipment  has  become  deficient  and  inoperative 
after  the  interstate  journey  of  the  car  had  begun,  if  it  does 
not  supply  the  deficiency  at  the  first  opportunity  after  it  is 
actually  discovered,  or  after  its  discovery  could  have  been 
made  by  the  use  of  the  utmost  care  that  a  highly  prudent 
man  would  use  under  the  circumstances  of  the  case.  The  de- 
termination of  the  question  of  that  degree  of  care  w^ould,  of 
course,  in  some  instances,  depend  upon  complex  conditions; 
but  the  necessity  for  its  determination  w^ould  seem  to  be 
unavoidable,  unless  we  are  to  have  a  too  literal  or  a  too  loose 
construction  of  the  act  in  applying  it  to  practical  affairs 
in  wdiich  the  great  questions  of  human  safety  and  necessary 
business  are  alike  involved.  This  view  seems  to  the  court 
to  approximate  as  nearly  as  possible  the  presumed  purpose 
of  Congress  to  punish  intentional  or  avoidable  acts,  and  not 
those  which  were  unknown  and  absolutely  unavoidable  when 
they  occurred.  To  impute  to  Congress  an  intent  to  do  the 
latter,  would  seem  to  be  inadmissible,  though  we  should  prob- 
ably punish  in  every  instance  w^here  any  deficiency  in  safety 
appliances  existed  when  the  car  was  started  on  the  interstate 
journey.  At  that  point,  knowledge  of  the  defect  could  in 
most,  if  not  in  all,  cases  be  discovered.  But,  if  the  operative 
functions  of  such  appliances  become  defective  during  that 
journey,  then  punishment  as  for  a  criminal  offense  should 
only  be  visited  upon  the  carrier  in  cases  vrhere  he,  by  the 
use  of  the  utmost  degree  of  diligence  which  would  be  used 
by  a  highly  prudent  person  under  the  circumstances,  could 
have  discovered  and  repaired  the  defect.  A  less  stringent 
rule  should  not,  we  think,  be  tolerated.  Assuming,  as  we 
must  from  the  evidence  and  legal  presumptions,  that  each 
of  the  offenses  alleged  in  these  cases  was  committed,  if  at 
all,  while  the  car  was  upon  an  interstate  journey,  and  not 
before  such  journey  began,  we  think  the  government,  in 
order  to  be  entitled   to  recover  the   prescribed  penalty  for 
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the  offense,  must  by  the  evidence  show  to  the  exclusion  of 
reasonable  doubt  the  following  facts:  First,  that  the  car 
was  used  in  hauling  interstate  traffic;  second,  that  when  so 
used  the  ear  was  either  not  equipped  or  provided  with  the 
required  safety  appliances  at  all,  or  else  that  some  part 
of  those  appliances  had  become  inoperative;  and,  third,  if, 
as  must  be  presumed  was  the  case  with  most  of  the  cars  now 
involved,  those  appliances  were  all  in  good  order  and  condi- 
tion M^hen  the  car  was  originally  started  on  its  interstate 
journey,  and  afterwards  became  defective  during  the  transit, 
then,  in  order  to  convict,  the  evidence  must  show  to  the  ex- 
clusion of  reasonable  doubt  that  the  alleged  defects  had 
respectively  been  either  in  fact  discovered  by  the  carrier  or 
else  that  they  could  have  been  discovered  and  corrected  by  it 
by  the  exercise  of  the  utmost  degree  of  care  and  diligence 
which  could  be  expected  at  the  hands  of  a  highly  prudent 
man    under   similar   circumstances."^ 

§  157a.  Distinction  between  an  action  to  recover 
a  penalty  and  to  recover  damages.  In  a  recent  case 
in  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  a 
distinction  has  been  drawn  between  an  action  to  recover 
damages  for  an  injured  employe  occasioned  by  lack  of  proper 
equipment  and  one  to  recover  a  penalty  for  the  government, 
with  respect  to  a  car  becoming  defective  during  its  tran- 
sit. In  a  case  of  a  prosecution  to  recover  a  penalty  the  rule 
is  laid  down  that  if  the  railroad  company  has  used  the  ut- 
most diligence  in  having  a  defect  corrected  it  is  excused  and 
not  liable  to  the  penalty.®* 

§  158.  Cars  in  transit — Construction  of  statute. — A  simi- 
lar view  was  taken  in  another  case.  Said  the  court:  "The 
first  rule  of  construction  which  occurs  to  us  is  that  we  are 
to  have  regard  to  the  scope  and  purpose  of  the  statute,  not 
so  much  the  general  purpose,  as  the  immediate  purpose  of 

°  United   States  v.  Chicago,   etc.,  '*  United  States  v.  Illinois  Cen- 

R.  Co.   156  Fed.  Rep.   182.  tral  R.  Co.   (Appendix  G,  p.  376). 
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this  particular  enactment.  For,  if  we  look  too  intently  upon 
some  ultimate  good  we  would  wish  to  accomplish,  we  are 
very  liable  to  distort  the  law  or  make  out  of  it  some  other 
enactment  than  that  Avhich  the  legislature  has  in  fact  passed. 
"We  think  the  immediate  purpose  of  Congress  in  this  enact- 
ment, in  the  respect  we  are  now  considering  it,  is  that  dis- 
closed by  its  title,  wherein  it  is  declared  to  be  'An  act  to 
promote  the  safety  of  employes  and  travelers  upon  railroads, 
by  compelling  common  carriers  engaged  in  interstate  com- 
merce to  equip  their  cars  with  automatic  couplers,  etc.  The 
general  purpose  is  to  promote  the  safety  of  employes  and 
travelers;  but  the  immediate  purpose  of  the  act  is  to  pre- 
scribe a  way  of  doing  this,  namely,  by  compelling  common 
carriers  to  equip  their  cars  with  automatic  couplers.  The 
method  or  means  by  which  the  ultimate  good  is  expected  to 
be  accomplished  is  the  subject  of  the  enactment.  The  safety 
of  the  employes,  etc.,  is  a  thing  beyond  an  expected  result 
of  the  enactment,  which  latter  is  the  substantive  thing  be- 
fore us  for  interpretation.  True,  we  should  have  regard  to 
the  result  intended  for  it,  but  we  cannot  carry  into  it  words 
foreign  to  its  meaning,  or  strain  those  used  beyond  their  fair 
import."  "When  we  come  to  the  enactment  itself  we  find 
that  in  the  second  section  it  corresponds  with  what  the  title 
has  heralded.  It  forbids  the  use  of  cars  which  have  not  been 
equipped  with  automatic  couplers,  which  are  a  little  more 
fully  defined  by  adding  that  they  are  to  be  such  as  will  ob- 
viate the  necessity  of  going  between  the  cars  to  uncouple 
them,  or,  as  we  are  disposed  to  think,  couple  them.  And  this 
is  all  there  is  of  the  statute  which  by  direct  language  im- 
poses the  dutj'  upon  the  carrier  in  respect  to  the  use  of 
automatic  coupling.  But  it  is  necessarily  implied  that  the 
railroad  company  shall  keep  up  the  equipment,  for  it  forbids 
the  use  of  the  cars  without  it.  In  this  connection  it  seems 
proper  to  refer  to  the  last  clause  in  section  2  which  is: 
'And  which  can  be  uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars.'  We  understand  this  to 
be  a  part  of  the  description  of  the  type  of  the  automatic 
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couplings  with  which  the  ears  must  be  equipped.  And 
further,  we  may  here  remark  that  the  coupling  with  which 
this  car  was  equipped  was  of  the  kind  required  by  the  act. 
Section  6  declares  that  the  use  of  any  car  in  violation  of  this 
provision  of  the  act  shall  constitute  an  offense  punishable 
by  a  fine  of  $100.  And  Section  8  declares  that  the  employe 
shajl  not  be  deemed  to  have  assumed  the  risk  occasioned  by 
the  failure  of  the  railroad  company  to  equip  its  cars  as  re- 
quired by  the  second  section.  Now,  the  statute  clearly  and 
positively  devolves  upon  the  railroad  company  the  duty  of 
equipping  its  cars  with  those  couplers,  and  makes  it  a  penal 
offense  to  use  its  cars  without  them.  All  this  is  simple 
enough.  The  companj^  could  make  no  mistake  about  it.  But 
we  can  find  no  warrant  for  imposing  such  drastic  conse- 
quences upon  the  failure  of  the  railroad  company  to  at  all 
times  and  under  all  circumstances  have  the  couplings  in  re- 
pair. One  of  the  recognized  rules  of  construction  of  statutes 
is  that  we  are  to  look  to  the  state  of  the  law  when  the  statute 
w^as  enacted  in  order  to  see  for  what  it  was  intended  as  a 
substitute,  and  another  is  that  it  is  not  to  be  presumed  that 
the  statute  was  intended  to  displace  the  former  law,  whether 
it  be  statute  or  common  law,  further  than  was  fairly  neces- 
sary to  give  it  place  and  operation.  Now,  prior  to  this  enact- 
ment, other  methods  were  employed  by  railroad  companies 
for  coupling  their  cars — generally,  if  not  universally,  by  a 
link  and  pins.  And  the  law  was  that  in  respect  of  this 
coupling  the  company  was  bound  to  exercise  that  reasonable 
degree  of  diligence  in  keeping  them  in  repair  which  was 
proportionate  to  the  danger  of  their  use.  The  rule  was  ex- 
pressed in  various  forms,  but  that  was  the  substance.  Con- 
ceiving that  the  new  form  or  method  of  automatic  coupling 
by  impact  would  mitigate  the  danger  to  employes,  Congress 
enacted  this  statute  to  compel  the  carrier  to  substitute  the 
new  form  for  the  old  in  operating  its  ears;  and,  of  course, 
it  is  necessarily  implied  that  it  shall  be  done  in  good  faith 
as  is  always  implied  in  the  enactment  of  laws.  If  the  carrier 
does  this,  it  has  complied  with  the  requirement  of  the  stat- 
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lite,  and  the  old  method  is  displaced  by  the  new.     But  it  is 
now   proposed  to  add  to  the   obligation   of   the   carrier   by 
requiring  that  he  shall  be  bound  to  see  that  the  substituted 
coupling  shall  at  all  times  and  places  be  in  good  order,  a 
burden  well  nigh  to  impossible.     The  coupling  apparatus  on 
railroad  cars  is  subject  at  all  times  while  they  are  being  oper- 
ated, to  almost   constant  wrench  and  strain  and  liability  to 
breakage.     IVIuch  of  the  time  the  cars  are  connected  up  in 
trains  running  on  the  time  schedules,  and  under  orders  of 
train  dispatchers  which  must  be  observed,  or  fatal  and  disas- 
trous consequences  ensue.     Moreover,  accidents  to  the  coup- 
lings  or   unknown   defects    appear    at   places   more    or   less 
remote  from  repair  shops.     It  is  reasonable  and  just  to  re- 
quire that  the  carrier  should  exercise  a  high  degree  of  care 
to  keep   the  couplings  in  proper  condition.     But   it  seems 
unjust   and    unreasonable   to   say   that    having   fulfilled    its 
utmost  duty  in  this  regard,  it  should  be  held  responsible  for 
conditions  which  may  occur  without  its  fault.     We  do  not 
say  that  Conorress  has  not  the  power  to  impose  such  an  obli- 
gation as  it    is  contended    this    statute    imposes    but    what 
we    mean    to    say    is    that    if    a    statute   seems  to   impose 
obligations   so   extraordinary   and    difficult    to    perform    the 
courts     would     be     bound     to     see    whether    the    language 
employed     is     not     susceptible     of     a      more     reasonable 
construction.       Undoubtedly     there     are       many    cases    in 
the     multitude     of     statutes     where     the     command     is    so 
imperative  and  unconditional  that  there  is  no  escape  from 
an  exact  and  literal  observance.     The   industry  of  counsel 
has  accumulated  a  considerable  number  of  tliem  in  his  brief. 
In  such  cases  if  the  .statute  is  within  the  power  of  the  legis- 
lature, there  is.  as  the  phrase  goes,  'no  room  for  construc- 
tion.' ard  the  business  of  the  court  is  simply  to  administer 
the  law  a"^   it  is  v.-ritten.     But  this  in   no  wise  relieves  the 
court  from  the  duty  of  construing  statutes  which  are  not  of 
that  character,  but  are  subject  to  the  ameliorati(m  which  the 
common  law  affords  by  its  rules  of  construetion.     But  v.'ith 
regard  to  this  statute,  on  turning  back  from  the  considera- 
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tion  of  the  consequences  to  the  language  employed,  we  find 
nothing  which  in  terms  imposes  such  an  obligation.  It  is 
said  to  be  implied;  and  the  singular  result  is  that  instead  of 
shading  down  the  express  language  of  an  act  so  that  it  shall 
not  have  an  effect  which  we  cannot  suppose  to  have  been  in- 
tended by  the  legislature,  we  should  by  implication  infer  an 
intent  which,  if  seemingly  expressed,  we  should  be  bound,  if 
fairly  possible,  to  suppose  did  not  exist.  Then,  again,  the 
statute  is  penal.  The  facts  which  v/ould  be  necessary  to 
maintain  a  criminal  prosecution  are  the  same  as  those  which 
would  support  a  private  action.  The  only  difference  v/ould 
be  in  the  greater  certainty  v.dth  which  the  facts  should  be 
proven.  And  in  the  construction  of  such  statutes  the  court 
is  not  justified  in  extending  their  operation  beyond  the  plain 
meaning  of  the  language  used  into  regions  of  doubt  and  un- 
certain implications.  In  this  case  we  do  not  think  it  could 
be  held  as  matter  of  law  that  the  railroad  company  was 
guilty  of  a  violation  of  the  statute.  In  view  of  the  evidence 
given  at  the  trial,  it  was  a  question  for  the  jury  to  determine 
as  one  of  fact  whether  the  railroad  company  should,  if  it 
had  used  reasonable  diligence,  have  put  the  coupling  in  re- 
pair before  the  accident  happened. "  ^'^     It  is  urged  that,  if 

'"  "As  we  have  said,  questions  our  own  were  expressed.  It  is 
have  heretofore  arisen  in  the  proper  to  observe  that  the  views 
courts  upon  the  construction  and  of  Judge  Sliiras  in  the  Voelker 
application  of  this  statute,  among  case,  116  Fed.  Rep.  867,  are  not 
them  the  question  most  fully  con-  there  so  clearly  stated  as  in  his 
sidered  here;  and  there  is  some  charge  to  the  jury  printed  in  the 
oonflict  in  their  decisions..  In  record  of  that  case,  with  which  we 
United  States  v.  Atchison,  etc.,  R.  have  been  supplied.  Opposed  to 
Co.  150  Fed.  Rep.  442;  Voelker  v.  thope  decisions  are  the  views  ex- 
Chicago,  etc.,  Ky.  Co.  116  Fed.  pressed  in  United  States  v.  South- 
Rep.  867;  United  States  v.  Illinois  ern  Ry.  Co.  135  Fed.  Rep.  122,  by 
Cent.  R.  Co.  156  Fed.  Rep.  185;  Judge"  Humphrey ;  by  Judge  Whit- 
Elmore  v.  Seaboard  Air  Line  R.  son  in  United  States  v.  Great,  etc., 
Co.  130  N.  C.  506;  41  S.  E.  Rep.  Ry.  Co.  150  Fed.  Rep.  229,  and 
786,  and  Missouri  Pac.  Ry.  Co.  v.  possibly  for  the  Circuit  Court  of 
Brinkineier  (Kan.)  03  Pac.  Rep.  Appeals  for  the  Eighth  Circuit,  in 
621;  50  Am.  &  Eng.  R.  Cas.  441;  Chicago,  etc.,  Ry.  Co.  v.  Voelker, 
Bimilar  views  in  regnrd  to  this  stat-  120  Fed.  Rep.  522:  65  C.  C.  A. 
ute  to  those  we  have  indicated  as  226;    70  L.  R.  A.   264,  where  the 
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the  courts  fail  to  give  the  statute  the  construction  that  it 
imposes  an  absolute  duty,  it  defeats  the  purpose  of  Congress 
in  enacting  it,  and  leaves  the  obligation  of  the  carrier  as 
vague  as  before.  But  we  see  no  reason  for  this  contention. 
The  benefit  of  the  equipment  of  the  ears  with  that  kind  of 
'safety  appliances'  and  the  maintenance  thereof,  which,  as 
we  think,  was  the  purpose  of  the  law,  is  secured.  The  ques- 
tion about  which  the  difference  arises  is  simply  whether,  in 
addition  to  supplying  and  maintaining  the  appliances,  the 
carrier  is  absolutely  bound  to  insure  their  constant  good 
order,  or  whether  it  is  bound  only  to  the  extent  of  its  best 
endeavor.  The  question  whether  it  has  fulfilled  its  duty  in 
the  latter  respect  is  no  more  difficult  of  determination  than 
such  as  are  constantly  arising  in  cases  where  negligence  is 
charged  in  other  conditions."  ^^ 


court  was  reviewing  the  ruling  of 
Judge  Shiras  in  116  Fed.  Rep.  867, 
supra.  We  say  'possibly,'  because 
there  are  several  reasons  for  think- 
ing that  the  Court  of  Appeals  did 
not  intend  to  decide  anything  to 
the  contrary  of  the  construction  of 
the  statute  which  we  approve. 
There  were  two  counts  in  the  pe- 
tition; one  upon  the  statute,  and 
the  other  upon .  the  common  law 
liability  for  negligence.  Upon  the 
first  count  the  court  below  liad 
charged  the  jury  in  respect  to  the 
statutory  liability  in  accordance 
with  the  view  we  take  of  it,  and 
the  Circuit  Court  of  Appeals  af- 
firmed that  ruling.  It  appears 
from  the  report  that  the  railroad 
company  made  three  points  for 
reversal,  neither  of  which  present- 
ed the  question  here  presented. 
The  court  negatived  each  of  them, 
and  naturally  did  not  go  into  ques- 
tions not  raised.  It  reversed  the 
judgment  upon  another  ground. 
It  seems  obvious  enough  that  it  i^ 
not  an  adverse  decision.    If  we  had 


tliought  it  otherwise,  vre  would 
have  more  anxiety  about  the  cor- 
rectness of  our  view.  Judge 
Humphrey  expressed  an  adverse 
opinion,  but  he  finally  rested  his 
judgment  upon  another  ground. 
But  Judge  Whitson  cited  Judge 
Humphrey's  opinion,  and  adopted 
the  view  which  lad  been  expressed 
by  him  but  not  made  the  final 
ground  of  decision." 

"  St.  Louis,  etc.,  E.  Co.  v.  Delk, 
158  Fed.  Rep.  931. 

If  appliances  are  at  hand  so 
that  tliey  can  be  readily  made,  re- 
pairs must  be  at  once  made.  "But 
if  such  means  and  appliances  were 
not  at  hand  to  so  remedy  the  said 
defects,  tlie  defendant  would  have 
the  right,  without  incurring  the 
penalty  of  the  law,  to  have  such 
cars  upon  which  said  air  brakes 
so  became  defective  or  inoperative 
hauled  to  the  nearest  repair  point 
on  its  line  of  railroad  where  such 
defects  could  be  repaired  and  the 
cars  and  air  brakes  put  in  opera- 
tive condition;  but  if  such  defects 
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§  159.     Destination   of  car  nearer   than  repair   shop. — 

Where  the  destination  of  a  car  was  nearer  than  the  repair 
shops,  to  which,  in  order  to  repair  it,  it  was  necessary  to 
take  the  car,  it  w^as  held  that  the  company  was  not  bound 
to  take  the  car  to  the  repair  shops  to  repair  its  coupler  be- 
fore delivering-  it  at  its  destination,  having  it  unloaded,  and 
then  take  it  to  the  shops.  "The  court  thinks  that  the  testi- 
mony fails  to  show  beyond  a  reasonable  doubt  the  existence 
of  every  element  necessary  to  constitute  the  offense  alieged 
in  the  petition,  within  the  true  intent  and  meaning  of  the 
act  of  Congress,  and  will,  therefore,  find  and  adjudge  that 
the  defendant  is  not  guilty  as  charged  in  the  petition.  And 
any  other  result  would  be  obviously  unjust  and  oppressive, 
and  not  warranted,  -vve  think,  by  any  sensible  construction 
of  the  statute.  The  only  use  of  the  car  by  the  defendant 
was  to  get  it  as  speedily  as  possible  off  the  busy  track  and 
to  the  place  where  the  defects  in  the  coupling  could  be  sirp- 
plied.  Unloading  it  at  Ewald's^-  was  an  incident  in  the 
accomplishment  of  this  object.  No  course  could  well  have 
been  more  reasonable  under  the  circumstances  than  the  one 
pursued,  and  there  was  no  testimony  offered  by  the  govern- 
ment tending  to  show  that  such  defects  could  practically 
have  been  remedied  away  from  repairing  points.  It  w^as  not 
the  case  of  a  handhold  merely,  as  to  which  the  case  of  putting 
one  on  is  obvious. ' '  ^^ 

§  160.  Repairing  cars  in  transit.— If  the  couplers  are 
capable  of  repair,  in  respect  that  the  law  requires,  without 
the  necessity  of  taking  them  to  the  repair  shops,  they  must 

existed  at  a  repair  point  or  other  Co.     163    Fed.    Rep.    775;     United 

place  where  they  cmild  be  repaired,  States    v.    Atchison,    etc.,    R.    Co. 

as  before  stated,  then  if  the  defend-  (Appendix  G,  pp.  299,  329,  333); 

ant  ran  the  train  from  sucli  place  United  Str.tes  v.  Southern  Pac.  Co. 

Avhen  75  per  cent,  of  tlie  cars  there-  (Appendix  G,   p.  367). 

in  were  not  so  equipped  with  oper-  '-  The  place  of  its  destination,  a 

ative    air    brakes    as    required    by  yard  in  the  same  city  with  the  re- 

laAV,  it  is  liable  for  the  penalty  of  pair  shops. 

$100   for    so   running   such   train."  "United     States    v.     Louisville, 

United  States  v.  Chicago,  etc.,  R.  etc.,  R.  Co.  15G  Fed.  Rep.  195. 
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be  then  repaired  "before  moving  the  ears  farther  upon  their 
journey.  I  say  farther  upon  their  journey,  because  the  ears 
were  yet  in  transit;  the  point  of  destination  had  not  been 
reached,  nor  was  it  reached  until  they  were  set  in  at  the 
place  of  unloading.  The  chain  coupling,  the  lock  pin  with 
the  lever,  is  a  very  simple  device,  consisting  of  a  few  links 
of  a  small  chain,  easily  attachable  with  the  aid  of  light 
tools,  and  there  exists  no  reason  why  it  should  not  be  readily 
repaired  or  replaced  at  any  stage  in  the  journey  without 
serious  or  material  inconvenience  or  delay.  In  discussing 
this  phase  of  the  question.  Judge  Wolverton  of  the  District 
Court  for  the  District  of  Oregon  said:  'But  if  I  am  in 
error  as  to  the  fact  of  the  readiness  with  which  the  repairs 
can  be  made,  then  the  other  phase  of  the  question  arises, 
which  is,  whether  the  cars  should  have  been  taken  to  the 
car  shops  for  repair  before  being  carried  on  the  terminal 
yards  for  unloading.  It  is  urged  that  the  court  should  take 
into  consideration  the  convenience  and  practicability  of  re- 
pairinsr  the  defects.  To  be  understood,  it  should  be  said  that 
the  term  imDracticable  is  not  employed  in  the  answer  to  in- 
dicate thpf  it  was  impossible  to  set  the  cars  out  and  take  them 
to  th*^  renair  shops  before  carrying  them  on  their  journey, 
but  that  it  was  impracticable  so  to  do  in  the  sense  that  it 
would  unduly  impede  and  interfere  with  the  transportation 
of  freight  by  ears,  and  in  special  instances  might  result  in  loss 
to  either  the  shipper  or  carrier,  or  to  both,  as  in  the  ease 
where  perishable  goods  were  being  transported.  "While  Con- 
gress may  have  taken  into  consideration,  and  presumably 
did.  the  incnnvenience  to  railroad  companies  in  providing 
equipment  of  the  character  here  under  consideration,  and  in 
l-eeping  the  same  in  repair,  yet  by  its  positive  enactment  it 
manifestly  considered  the  safety  of  the  brakeman  and  em- 
ployes who  are  charged  with  the  duty  of  coupling  and  un- 
coupling cars  paramount:  and.  having  made  no  exception  in 
terms,  the  natural  conclusion  is  that  the  act  was  intended  to 
apply  in  all  cases  where  the  cars  were  being  used  in  moving 
interstate  traffic.     Admittedly,  if  a  breakage  occurs  between 
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stations  where  repair  shops  are  located,  and  the  repair  cannot 
be  made  without  taking  the  car  to  snch  a  place,  the  company 
cannot  be  held  liable  until  it  has  had  the  opportunity  of 
making  the  repair,  and  in  that  event  it  would  be  justified  in 
hauling  the  car  in  the  train  to  the  succeeding  station  where 
such  repairs  could  be  made.  This  does  not,  however,  give  to 
the  company  the  discretion  of  carrying  the  car  forward  to 
repair  shops  at  destination.  If  it  were  permissible  to  carry 
the  car  by  one  repair  shop  to  another,  where  the  repair  could 
be  more  conveniently  made,  then  it  could,  with  equal  pro- 
priety, be  claimed  that  the  car  might  be  carried  by  and  be- 
yond two  or  more  of  such  stations,  and,  indeed,  to  cover  an 
entire  journey  from  the  Middle  West  to  the  Pacific  seaboard. 
This  would  detract  vitally  from  the  utility  of  the  law,  as 
brakemen  might,  in  the  course  of  such  a  haul,  be  required 
to  pass  many  times  between  the  cars  for  the  coupling  and 
uncoupling  of  the  particular  car  or  cars  with  defective 
equipment.  An  illustration  is  afforded  by  what  was  done  in 
this  ease.  After  the  cars  were  taken  into  the  terminal  yards, 
it  was  necessary  to  uncouple  them  to  set  them  out  for  un- 
loading and  to  couple  them  again  for  transportation  to  the 
Southern  Pacific  Company's  car  shops,  with  possible  other 
couplinars  and  uneouplings  to  be  made.  So  that  the  danger 
to  the  brakeman  continued,  and  must  needs  have  continued, 
until  relieved  by  the  proper  repairs  being  made.  I  am  con- 
strained to  the  view,  therefore,  that  this  is  just  the  danger 
that  Congress  intended  to  relieve  against  bj^  the  adoption  of 
the  act,  and  that  it  is  what  the  defendant's  duty  recpiired  it 
to  relieve  against  by  making  the  repair  of  the  defects  prior 
to  taking  the  cars  into  the  terminal  company's  yards.  The 
shortness  of  the  haul  does  not  alter  the  case.  We  may  sup- 
pose that  a  defect  existed  while  the  car  was  being  carried 
from  beyond  the  Dalles,  where  the  Oregon  Railway  &  Navi- 
gation Company  has  repair  shops.  It  would  have  been  a 
violation  of  the  act  "for  that  company  to  have  hauled  the  cars 
from  the  Dalles  to  Portland  without  correcting  the  defect; 
and  so  it  is,  in  like  manner,  a  violation  of  the  act  for  the 
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Southern  Pacific  Company  to  take  up  the  cars  at  East  Port- 
land and  haul  them  for  the  distance  of  only  a  half  mile, 
and  there  deliver  them  to  a  company  whose  dutv  it  is  to 
transact  terminal  business,  where  the  chief  work  is  in  shift- 
ing cars  from  one  train  to  another,  and  a  vast  amount  of 
coupling  and  uncoupling  is  done,  and  the  greatest  danger  is 
present.  To  hold  otherwise  would  defeat  in  large  measure 
the  paramount  purpose  and  object  of  the  lav:.  The  demurrers 
to  the  answers  should,  therefore,  be  sustained,  and  it  is  so 
ordered."  ^* 

§  161,  Repairs  during  journey. — Whenever  repairs  can  be 
made  (or  at  least  can  be  reasonably  made  according  to  the 
reasoning  of  some  of  the  cases)  during  the  journey  they  must 
be  so  made;  but  if  they  cannot  be  so  made,  then  they  must 
be  done  at  the  nearest  repair  shop.^^ 

§  161a.     Establishing  repair  shops  and  material.— "It  is 

certainly  reasonable  that  a  railroad  company  should  be  re- 
quired to  maintain  shops  or  repair  material  and  make  in- 
spections and  repairs  at  places  wnthin  reasonable  distance 
of  each  other;  that  in  establishing  such  repair  points  the 
company  has  the  right,  in  the  ordinary  operation  of  their 
trains  between  those  repair  points,  when  a  train  is  in  opera- 
tion and  defects  arise  reasonably  to  carry  the  car  the  appli- 
ances on  which  are  broken  or  defective  to  the  first  repair 
point,  but  they  do  not  have  the  right,  having  carried  it  to 
that  point,  to  take  it  beyond  that  point  without  discovering 
and  making  the  necessary  repairs  to  those  safety  appliances 
attached  to  that  car,  and  if  they  do  carry  it  beyond  that 
point,  they  are  liable  to  the  penalty  provided  by  this 
law."'^=** 

■' United  States  V.  Southern  Pac.  f'o.    140    Fed.    Rep.    486;    Chicago, 

Ck).    154   Fed.  Rep.   807.     See  also  etc.,  R.  Co.  v.  Kin-r,  107  Fed.  Rep. 

United  St;  tes  v.  Atlantic  Ry.  Co.       (decided  February  3,   1009). 

153  Fed.  Rep.  018.  ''''*  United    Stat.-s    v.    Baltimore, 

"United      States     v.      Southern  etc..  R.  Co.   (Appendix  G,  p.  357): 

Pac.    Ry.   Co.    154   Fed.   Rep.   807;  United  States  v.  Chicago,  etc..  R. 

United  States  v.  Chicago,  etc.,  Ry.  Co.    1G2    Fed.   Rep.   775;    Chicago, 
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§162.     Knowledge  of  defect  not  an  element  of  the  of- 
fense.—It  has  been  held   that  knowledge  of  the  defective 
coupling  is  not  an  element  of  the  offense.    In  a  charge  to  the 
jury,   Judge  Hunger   of   the   United   States   Court   for  the 
District   of   Nebraska,    said:      "There    is    considerable    con- 
trariety of  opinion  between  the  different  courts  as  to  the 
proper  construction  of  this  act.     I  have  reached  the  conclu- 
sion that  knowledge  is  not  an  element  of  the  offense  under 
the  statute.     The  chief  purpose  of  the  act  of  Congress,  as 
pronounced  by  the  various  courts  that  have  passed  upon  it, 
was  the  protection  of  the  lives  and  the  safety  of  the  train- 
men who  have  occasion  to  pass  between  the  cars  or  to  work 
in  and  about  them,  and  the  act  should  be  construed  so  as  to 
give  this  intent  full   force,    if  such   a  construction   can  be 
given  tn  the  act  without  doing  violence  to  the  language.    Any 
other  construction  than  this  requires,  not  only  that  the  carrier 
should  fail  tn  have  the  cars  properly  equipped,  but  also  that 
the  defect  should  have  existed  for  such  a  length  of  time  as 
would  reasonably  allow  the  presumption  of  inspection  and 
notice  on  the  part  of  the  carrier.     That  interval  would  then 
depend  upon  the  verdict  of  the  jury  in  each  instance — in 
some  cases  it  might  exist  only  for  an  hour;  in  other  cases  it 
might  exist  for  days,  or  for  a  sufficient  number  of  hours  to 
move  from  one  inspecting  station  on  the  railway  to  another 
inspecting  station.     This  construction  of  the  act  concludes 
that  Conffress  did  not  intend  to  protect  the  lives  or  provide 
for  the  safety  of  a  train  crew  during  such  period  as  the  jury 
should  find  would  be  sufficient  for  the  company  in  the  ordi- 
naiy  method  of  doing  business  to  discover  and  remedy  this 
defect.    This  seems  to  me  an  unreasonable  construction.     If 
the  offense  that  is  specifically  charged  here  depends  upon  its 
being  knowingly  committed,  it  would  seem  that  under  each 
section  of  this  act,  in  order  to  render  a  railway  guilty  of  non- 
compliance, such  an  offense  should  be  knowingly  committed, 

etc.,  E.  Co.  V.  United  States.   165       Southern   Pae.   Co.    (Appendix    G, 
Fed.   Rep.   423;    United   States   v.       p.  367). 
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and  that  leads  to  what  seems  to  me  an  absurdity.  For  in- 
stance, the  fifth  section  of  the  act  requires  that  the  standard 
height  of  the  draw  bar  above  the  top  of  the  rails  is  to  be  fixed 
at  a  certain  distance,  from  v,hich  distance  a  maximum  varia- 
tion is  allowed.  If  the  act  is  not  violated  when  there  is  a 
variation  within  that  maximum  distance  then  it  would 
appear  that  if  there  is  an  additional  variation  of  another 
inch,  or  2  or  3  inches,  not  knowingly  allowed,  and 
there  has  been  ordinary  care  and  diligence  used,  no 
offense  is  committed  under  this  act.  By  the  same 
process  of  reasoning  under  Section  2  of  the  amended 
act,  it  would  not  be  a  violation  of  the  law  to 
have  less  than  the  designated  percentage  of  cars  operated  by 
power  brakes,  but  such  less  percentage  must  be  known  to  the 
company. "^^  "While  the  decision  in  the  case  of  the  United 
States  V.  A.,  T.  &  S.  F.  K.  R.  (D.  C.)^^  is  to  the  contrary, 
yet  it  seems  to  me  that.  Congress  having  the  power  to  make 
certain  acts  an  offense  regardless  of  knowledge,  and  having 
failed  to  make  knowledge  an  element  by  express  words  in 
this  act,  it  must  have  been  within  the  contemplation  of  Con- 
gress that  accidents  were  liable  to  occur  between  stations  and 
for  some  time  before  repairs  could  be  made,  and  that,  there- 
fore, the  failure  to  include  knowledge  as  an  element  of  the 
offense  must  have  been  present  in  the  mind  of  the  enacting 
bod}'.  Its  omission  was  intentional  in  order  that  this  statute 
might  induce  such  a  high  degree  of  care  and  diligence  on 
the  part  of  the  railroad  company  as  to  necessitate  a  change 
in  the  manner  of  inspecting  appliances,  and  to  protect  the 
lives  and  the  safety  of  its  employes,  provided  the  accident 

'"  "I  find  upon  an  examination  of  lly.    Co.,     140    Fed.    486;     United 

the  opinions  cited  in  the  aj-gument  States  v.   G.  N.   Ry.    (D.  C.)    150 

tliat  there  liave  been  decisions  by  Fed.   229;    United  States  v.   S.  P. 

a  numl)er  of  courts,  all  holding,  in  Ry.   ( D.  C.)    154  Fed.  8!t7 ;  United 

effect,    that    knowledge    and    dili-  Statos   v.   Atlantic,   etc.,   Ry.    (de- 

gence    are   not    ingredients    of   the  cision  by  Judge  Purnell,  May   11, 

offense.      United   States   v.   South-  1907)    153  Fed.  918." 

em  Ry.  Co.   (D.  C.)    135  Fed.  122;  ^'  150  P^ed.  Rep.  442. 
United  States  v.  C.  M.  &    St.  P. 
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occurs  from  a  defective  appliance  such  as  is  designated  in 
this  act."i« 

§  163.  Failure  to  provide  or  repair  defective  hand- 
hold.—A  car  came  into  the  company's  yards  wilhoiil  a  gvi\]> 
iron  on  its  right  hand  si(h>  of  tlie  end  on  which  the  brake- 
staff  was  located,  known  as  the  "B"  end.'^  A  grab  iron  had 
been  upon  the  car.  In  that  condition,  on  the  day  of  its 
arrival,  the  company  hauled  it  to  other  yards  and  delivered 
it  to  a  connecting  carrier  in  that  condition.  It  was  loaded 
during  this  time  with  interstate  traffic.  The  company  had 
facilities  for  repairing  it  both  at  its  yards  and  when  it  in- 
spected it,  but  failed  to  put  on  another  grab  iron.  It  was 
held  that  the  company  had  violated  the  statute  in  not  using 
the  proper  degree  of  diligence  to  make  the  repairs.  It  was 
said  that  the  grab  irons  were  used  in  the  yards  where  switch- 
ing was  done.-''  Secure  gral)  irons  or  handholds  must  be 
put  on  the  end  of  a  car  where  they  are  reasonably  necessary 
in  order  to  afford  men  coupling  or  uncoupling  cars  greater 
security  than  would  be  afforded  them  in  the  absence  of  any 
grab  irons  or  handhold  at  that  point;  but  if  some  other  aip- 
pliance,  such  as  a  ladder  or  brake  lever,  which  afford 
equal  security  with  the  grab  irons  is  there,  the  statute  has 
not  been  violated.  Having  something  at  that  point  which 
performs  all  the  functions  of  a  grab  iron  is  the  same  as 
having  what  is  properly  called  a  grab  iron  there.-*'* 

"  United  States  v.  Chicago,  etc.,  with  the  American    Car   Builder's 

R.  Co.  1.56  Fed.  Rep.  180.     See  case  rules.     If  there  be  two  brake-staffs 

under  note  6*.  upon  the  same  car,  the  end  toward 

The  case  of  United  States  v.  At-  which  the  cylinder  push  rod  trav- 

lantie,  etc.,  R.   Co.    153   Fed.  Rep.  els  is  known  as  the  "B"  end. 

918,  did  not  adopt  the  doctrine  of  ^"United    States     v.    Louisville, 

this  csae;   but   Iield  that  the   pur-  etc.,  R.  Co.  156  Fed.  Rep.  193. 

pose  of  the   statute  was  to  make  ■"*  United  States  v.  Boston,  etc., 

the  railway  company  uncondition-  11.  Co.    (Appendix  G,  p.  350). 

ally  liable  for   a   violation   of  the  As    the    law    does    not    define    a 

statute.  hand-hold,  it  is  for  the  jury  to  de- 

"  The  opposite  end  is  known  as  termine  whether  a  car  is  equipped 

"A"   end.     This   is   in    accordance  with    proper    hand-holds    or    with 
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§164.  Use  of  "shims"— Gorrimcn  law  duty  of  master 
not  applic^.blc — Fellov/  servant's  neglect — Construction  of 
statute— Hand  grips. — In  discussing  th?  effect  of  this  stat- 
ute upon  the  duty  of  a  railroad  to  its  employes  and  the 
use  of  "shims"  to  raise  and  lower  the  draw  bar  to  the  legal 
height,  the  Supreme  Court  of  the  United  States  said:  "The 
evidence  showed  that  draw  bars  which,  as  originally  con- 
structed, are  of  standard  height,  were  lowered  by  the  natural 
effect  of  proper  use ;  that,  in  addition  to  the  correction  of 
this  tendency  by  general  repair,  devices  called  shims,  which 
are  metallic  wedges  of  different  thickness,  are  employed  to 
raise  and  lower  draw  bars  to  the  legal  standard ;  and  that  in 
the  caboose  of  this  train  the  railroad  furnished  a  sufficient 
supply  of  these  shims,  which  it  was  the  duty  of  the  con- 
ductor or  brakeman  to  use  as  occasion  demanded.  On  this 
state  of  the  evidence  the  defendant  was  refused  instructions, 
in  substance,  that  if  the  defendant  furnished  cars  which  were 
constructed  with  draw  bars  of  a  standard  height,  and  fur- 
nished shims  to  competent  inspectors  and  trainmen  and  used 
reasonable  care  to  keep  the  draw  bars  at  a  reasonable 
height,  it  had  complied  with  its  statutory  duty,  and,  if  the 
lowering  of  the  draw  bar  resulted  from  the  failure  to  use 
the  shims,  that  was  the  negligence  of  a  fellow  servant,  for 
which  the  defendant  was  not  responsible.  In  deciding  the 
questions  thus  raised,  upon  which  the  courts  have  differed,^^ 
we  need  not  enter  into  the  wilderness  of  eases  upon  the  com- 
mon law  duty  of  the  employer  to  use  reasonable  care  to 
furnish  his  employe  reasonablj''  safe  tools,  machinery  and  ap- 
pliances, or  consider  when  and  how  far  that  duty  may  be 

such    suitable    substitutes    as   will  lever  were  out  of  repair,  it  is  im- 

give  to  the  employees  greater   se-  material  whether  the  chains  were 

curity  in  the  coupling  or  uncoup-  broken    actually    in    the    links    or 

ling    of    cars.      I.'nited    States    v.  were  disconnected.     United  States 

Baltimore,  etc.,  R.  Co.    (Appendix  v.  Terminal  Assn.   (Appendix  G.  p. 

O,  p.  .357.)     See  Sections  154.  163.  .325.     See  United  States  v.  Denver, 

Where    the    charge    is    that    the  etc.,  R.  Co.  K  3  Fed.  Rep.  519. 

chains  connecting  the  lock  pins  or  ="  Citing   St.   Louis,   etc.,   Ry.   v. 

lock    blocks    with    the    uncoupling  Delk,  158  Fed.  Rep.  931. 
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performed  by  delegating  it  to  suitable  persons  for  whose  de- 
fault the  employer  is  not  responsible  In  the  case  before  us 
the  liability  of  the  defendant  does  not  grow  out  of  the  com- 
mon law  duty  of  master  and  servant.  The  Congress,  not 
satisfied  with  the  common  law  duty  and  its  resulting  liability, 
has  prescribed  and  defined  the  duty  by  statute.  We  have 
nothing  to  do  but  to  ascertain  and  declare  the  meaning 
of  a  few  simple  words  in  which  the  duty  is  described. 
It  is  enacted  that  'no  cars,  loaded  or  unloaded,  shall 
be  used  in  interstate  traffic  which  do  not  comply  with 
the  standard.'  There  is  no  escape  from  the  meaning 
of  these  words.  Explanation  cannot  clarify  them  and 
ought  not  to  be  employed  to  confuse  them  or  lessen 
their  significance.  The  obvious  purpose  of  the  legis- 
lature was  to  supplant  the  qualified  duty  of  the  common  lav/ 
with  an  absolute  duty  deemed  by  it  more  just.  If  the  rail- 
road does,  in  point  of  fact,  use  cars  v\'hich  do  not  comply 
with  the  standard,  it  violates  the  plain  prohibitions  of  the 
law,  and  there  arises  from  that  violation  the  liability  to  make 
compensation  to  one  who  is  injured  by  it.  It  is  urged  that 
this  is  a  harsh  construction.  To  this  we  reply  that,  if  it  be 
the  true  construction,  its  harshness  is  no  concern  of  the 
courts.  They  have  no  responsibility  for  the  justice  or  wis- 
dom of  legislation,  and  no  duty  except  to  enforce  the  law  as 
it  is  written,  unless  it  is  clearly  beyond  the  constitutional 
power  of  the  lawmaking  body.  It  is  said  that  the  liability 
under  the  statute,  as  thus  construed,  imposes  so  great  a  hard- 
ship upon  the  railroads  that  it  ought  .not  to  be  supposed  that 
Congress  intended  it.  Certainly  the  statute  ought  not 
to  be  given  an  absurd  or  utterly  unreasonable  inter- 
pretation leading  to  hardship  and  injustice,  if  any  other 
interpretation  is  reasonably  possible.  But  this  argument 
is  a  dangerous  one  and  never  should  be  heeded  when 
the  hardship  would  be  occasioned  and  exceptional.  It 
vv'ould  be  better,  it  w^as  once  said  by  Lord  Eldon, 
to  look  hardship  in  the  face  rather  than  break  down 
the  rules  of  the  law.     But  when  applied  to  the  case  at  bar 
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the  argument  of  hardship  is  plausible  only  when  the 
attention  is  directed  to  the  material  interest  of  the  employer 
to  the  exclusion  of  the  interests  of  the  employe  and  of  the 
public.  Where  the  injury  happens  through  the  absence  of 
a  safe  draw  bar  there  must  be  hardship.  Such  an  injury 
must  be  an  irreparable  misfortune  to  some  one.  If  it  must 
be  borne  entirely  by  him  who  suffers  it,  that  is  a  hardship 
to  him.  If  its  burden  is  transferred,  as  far  as  it  is  capable 
of  transfer,  to  the  employer,  it  is  a  hardship  to  him.  It  is 
quite  conceivable  that  Congress,  contemplating  the  inevitable 
hardship  of  such  injuries,  and  hoping  to  diminish  the 
economic  loss  to  the  community  resulting  from  them,  should 
deem  it  wise  to  impose  their  burdens  upon  those  who  could 
measurably  control  their  causes,  instead  of  upon  those  who 
are  in  the  main  helpless  in  that  regard.  Such  policy  would 
be  intelligible,  and,  to  say  the  least,  not  so  unreasonable  as 
to  require  us  to  doubt  that  it  was  intended  and  to  seek  some 
unnatural  interpretation  of  common  words.  We  see  no 
error  in  this  part  of  the  case. ' '  ^^ 

§  165.  Repairing  couplers — Other  act  of  negligence  aiding 
negligence  with  reference  to  couplers. — It  is  the  duty  of  a 
railroad  company  after  it  has  equipped  the  cars  to  keep 
them  in  repair.  It  may  be  negligent  in  this  respect  and 
become  liable  to  the  employe.  "The  statutory  require- 
ments," said  Judge  Shiras,  "with  respect  to  equipping  cars 
with  automatic  couplers  was  enacted  in  order  to  protect  rail- 
way employes,  as  far  as  possible,  from  the  risks  incurring 
when  engaged  in  coupling  and  uncoupling  cars.  If  a  rail- 
way uses  in  its  business  cars  which  do  not  conform  to  the 
statutory  requirements,  either  because  they  never  were 
equipped  with  automatic  couplers,  or  because  the  company, 
through  negligence,  has  permitted  the  coupler,  originally 
sufficient,  to  become  worn  out  and  inoperative,  then  the  com- 

"  St.  Tx)uis,  etc.,  "Ry.  Co.  v.  Tay- 
lor, 210  U.  S.  281  r  28  Sup.  Ct. 
Rep.  016;   52  L.  Ed.  10151. 
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pany  is  certainly  not  performing  the  duty  and  obligations 
imposed  upon  it  by  the  statute  and  is,  therefore, 
chargeable  with  negligence  in  thus  using  an  improperly 
equipped  car;  and  the  company  is  bound  to  know 
that  if  it  calls  upon  one  of  its  employes  to  make 
a  coupling  with  a  coupler  so  defective  and  inoperative 
that  it  will  not  couple  by  impact,  an<l  that  to  make 
the  coupling  the  employe  must  subject  himself  to 
all  risks  and  dangers  that  inhered  in  the  old  and  dangerous 
link-and-pin  method  of  coupling,  it  is  subjecting  such  em- 
ploye to  the  very  risk  and  danger  which  it  is  the  purpose 
of  the  statute  to  protect  him  against,  so  far  as  it  is  reason- 
ably possible.  Subjecting  an  employe  to  risk  life  and  limb 
by  calling  upon  him  to  use  appliances  which  have  become 
defective  and  inoperative  through  the  failure  to  use  proper 
care  on  part  of  the  master  is  certainly  negligence,  which  will 
become  actionable  if  injury  results  therefrom  to  the  em- 
ploye, and  liability  therefor  cannot  be  evaded  by  the  plea 
that  if  the  company  was  thus  guilty  of  actionable  negligence 
in  this  particular  it  cannot  be  held  responsible  therefor  be- 
cause it  was  guilty  of  another  act  of  negligence  which  aided 
in  causing  the  accident."  -^ 

§  165a.  Failure  to  equip  train  with  brakes.— It  is  the 
duty  of  a  railroad  company  to  ascertain  at  its  peril  that 
a  train  it  hauls,  whether  its  own  train  or  one  received  from 
another  company,  over  its  line  of  railway,  or  any  part  of 
it,  that  at  least  seventy-five  per  cent  of  the  cars  of  the  train 
are  equipped  with  air  brakes,  and  if  that  percentage  of 
its  trains  be  not  so  equipped,  it  is  liable  for  a  penalty  of 
one  hundred  dollars  because  of  its  hauling  such  train,  the 
penalty  being  for  hauling  the  train  and  not  a  penalty  for 
each  insufficiently  equipped  car.  The  seventy-five  per  cent 
of  the  cars  composing  the  train  must  be  so  equipped  with 
air  brakes  that  they  can  be  operated  by  the  engineer  of  the 
train,  and  if  upon  the  journey  they  are  reduced  below  that 
percentage,  then  it  is  the  duty  of  the  company  to  immediately 

»Voelker   v,    Chicago,    etc.,   Ry.    Co.  116  Fed.  Rep.  867. 
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repair  the  defect  or  defects  and  put  the  air  brakes  in 
operative  condition  as  soon  as  the  defects  are  discovered, 
or  can  be  discovered  by  the  exercise  of  reasonable  care,  at 
least,  on  the  part  of  the  agents  and  'servants  of  the  com- 
pany charged  with  that  duty,  if  the  defects  can  be  so  re- 
paired by  the  means  and  appliances  at  hand  for  that  pur- 
pose Trhen  the  defects  are  discovered.  If  the  means  and 
appliances  are  not  at  hand  to  remedy  the  defects,  the  com- 
pany has  the  right,  without  incurring  the  penalty  of  the  law, 
to  haul  the  defectively  equipped  car  to  the  nearest  point 
on  its  line  where  the  defects  can  be  repaired  and  the  air 
brakes  and  cars  put  in  operative  condition,  but  if  the  de- 
fects exist  at  a  repair  point  or  other  place  where  they  can 
be  repaired,  then  if  the  company  run  its  train  from  that 
place  when  seventy-five  per  cent  of  the  cars  in  the  train 
are  not  equipped  with  operative  air  brakes  it  will  be  liable 
for  the  penalty  of  one  hundred  dollars  for  so  running  the 
train.-*  In  counting  the  cars  in  a  train  to  be  equipped 
with  air  brakes,  the  engine  and  tender  are  to  be  counted 
as  separate  and  distinct  cars.-^  The  Interstate  Commission 
has  increased  the  number  of  cars  to  be  equipped  in  any  train 
to  seventy-five  per  cent  of  the  entire  number  in  the  train. 

^United  States  v.  Chicago,  etc.,  requisite   number   of  air  brakes  is 

R.  Co.  162  Fed.  Rep.  775.  an  act  of  negligence  that  may  give 

^  United  States  v.  Chesapeake  &  a    passenger,    or    even    a    traveler 

Ohio  R.  Co.   (Appendix  G.  p.  3.30).  crossing  the  right  of  way.  a  right 

It  must  not  be  forgotten  that  a  of  action, 
failure  to  equip  a   train  with  the 
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§  166.  Use  of  car  without  automatic  couplers  U  negli- 
gence per  se. — The  u.se  of  a  ear  In  interstate  eommerce  with- 
out automatic  couplers  is  negligence  ^jcr  se.^ 

§  167.     Failure  to  equip  car  a  continuing'  negligence. — A 

failure  to  projjerly  equip  a  car  with  automatic  brakes  used 
in  interstate  eommerce  is  a  continuing  negligence,  making 
the  railway  company  liable  for  an  injury  to  an  employe 
while  making  a  coupling  in  the  discharge  of  his  duty.^ 


MVinkler  v.  Philadelphia,  etc., 
R.  Co.  4  Penn.  (Del.)  80;  53  Atl. 
Rep.  90;  affirmed  4  Penn.  (Del.) 
387;  56  Atl.  Rep.  112;  Voelker  v. 
Chicago,  etc.,  Ry.  Co.  116  Fed. 
Rep.  8G7.  See  also  Southern  Ry. 
Co.  V.  Carson,  194  U.  S.  13n. 

^  Fleming   v.    Southern    Ry.    Co. 

131  N.  C.  476;  42  S.  E.  Rep.  905; 
Elmore  v.  Seaboard,  etc.,  Ry.  Co. 

132  N.  C.  865;  44  S.  E.  Rep".  620; 
Greenlee  v.  Southern  Ry.  Co.  122 
N.  C.  977;   30  S.  E.  Rep.  115;   11 


Am.  &  Eng.  R.  Cas.  (N.  S.)  45; 
41  L.  R.  A.  399;  65  Am.  St.  Rep. 
734  (no  statute  relied  upon)  ;  Ma- 
son V.  Railroad  Co.  Ill  N.  C.  482; 
16  S.  E.  Rep.  G98 ;  Whitsell  v.  Rail- 
road Co.  120  K  C.  557:  27  S.  E. 
Rep.  125;  Troxler  v.  Southern  Ry. 
Co.  124  N.  C.  191:  32  S.  E.  Rep. 
550;  44  L.  R.  A.  312;  70  Am.  St. 
Rep.  580. 

The  obligation  to  equip  its  cars 
cannot  be  evaded  by  assigning  the 
duty  to  an  employee  of  the  com- 
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§  168.  Proximate  cause  of  injury. — In  order  to  enable  an 
employe  to  recover  where  lie  has  been  injured  hy  a  ear  not 
properly  equipped  with  automatic  couplers,  such  improper 
equipment,  or  the  absence  of  an  automatic  coupler,  must 
have  been  the  jjroximate  cause  of  his  injury;  and  he  has  the 
burden  to  show  that  such  was  the  fact.^  But  the  failure  to 
ecpiip  a  car  as  the  statute  requires,  by  reason  of  which  an 
employe  is  obliged  to  go  between  cars  where  he  is  injured 
is  the  proximate  cause  of  the  accident,  although  the  cars 
were  forced  together  by  the  negligent  kicking  of  the  other 
ears  against  them.*  The  absence  of  a  proper  coupling  must 
have  been  the  cause  of  the  injury  before  a  recovery  can  be 
had    for    a    failure    to    comply    Math    the    statute.^       But 


pany.  Thus,  the  act  of  a  con- 
ductor in  charge  of  a  train  in 
deciding  what  shall  be  done  with 
a  defective  car  is  the  act  of  the 
company;  and  the  negligence  of 
the  engineer  cannot  be  resorted  to 
in  order  to  excuse  the  company 
from  liability  occasioned  by  a  de- 
fective coupler  and  his  negligence. 
Chicago,  etc.,  R.  Co.  v.  King,  167 

Fed.  Rep.  ( decided  February 

3,   1909). 

'Voelker  v.  Chicago,  etc.,  Ry. 
Co.  116  Fed.  Rep.  867  (injury 
caused  Avhile  attempting  to  adjust 
a  coupler)  ;  Crawford  v.  New 
York,  etc.,  R.  Co.  10  Amer.  Neg. 
Cas.  166;  Donegan  v.  Baltimore, 
etc.,  R.  Co.  165  Fed.  Rep.  869; 
Chicago,  etc.,  R.  Co.  v.  King,   167 

Fed.  Rep.  (decided  February 

3,  1909),  injury  occasioned  while 
trying  to  put  on  a  new  knuckle. 

^Voelker  v.  Chicago,  etc.,  Ry. 
Co.  supra. 

"  Flmore  v.  Seaboard,  etc.,  Ry. 
Co.  132  N.  C.  865;  44  S.  E.  Rep. 
020;  131  N.  C.  569;  42  R.  E.  Rep. 
989.  Nearly  all  the  cases  now 
hold  that  an  nction  by  the  Govern- 
ment  to   recover   a    penalty    under 


this  statute  is  a  civil  action. 
United  States  v.  Baltimore,  etc.,  R. 
Co.  (Appendix  G,  p.  357);  United 
States  V.  Terminal,  etc.  (Appendix 
G,  p.  325 )  ;  United  States  v.  Nevada 
County,  etc.,  R.  Co.  (Appendix  G, 
p.  337 )  ;  United  States  v.  Chicago, 
etc.,  R.  Co.  (Appendix  G,  p.  362)  ; 
United  States  v.  Denver,  etc.,  R.  Co. 
163  Fed.  Rep.  519 ;  United  States  v. 
Chesapeake,  etc.,  R.  Co.  (Appendix 
G,  p.  339 )  ;  United  States  v.  Louis- 
ville, etc.,  R.  Co.  162  Fed.  Rep. 
185;  United  States  v.  Chicago,  etc., 
R.  Co.  162  Fed.  Rep.  775;  United 
States  V.  Lehigh  Valley  R.  Co.  162 
Fed.  Rep.  410;  United  States  v. 
Philadelpliia,  etc.,  R.  Co.  162  Fed. 
Rep.  403;  United  States  v.  Penn- 
sylvania R.  Co.  162  Fed.  Rep.  408; 
L'nited  States  v.  Philadelphia,  etc., 
R.  Co.  162  Fed.  Rep.  405;  United 
States  V.  Atlantic  Coast  Line  R. 
Co.  (Appendix  G,  p.  372)  ;  Atlantic 
Coast  Line  R.  Co.  v.  United  States, 

167  Fed.  Rep. (decided  ^larch 

1,  1909)  :  Wabash  Ry,  Co.  v.  United 
States,  167  Fed.  Rep.  (de- 
cided Fel)7-yary  3,  1909);  TTnitod 
States  V.  Sontliern  Ry.  Co.  Appen- 
dix G,  p.  367). 
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that  the  cleeeased  employe  was  engaged  in  coupling  cars  at 
the  time  of  his  death,  that  the  cars  were  not  provided  with 
automatic  couplers,  and  that  the  intestate's  death  was  caused 
by  the  old-fashioned  coupler's  slipping  by  one  another,  make 
out  a  prima  facie  ease  of  negligence."  It  should  be  noted 
that  there  is  nothing  in  the  statute  that  limits  the  class  of 
persons  to  whom  the  carrier  shall  be  responsible  for  damages 
that  result  directly  and  immediately  from  a  failure  to  com- 
ply with  its  provisions."** 

§163.  Assumption  of  risk — By  undcrtakng  to  couple  a 
car  used  in  interstate  commerce  that  has  not  been  provided 
with  such  couplings  as  that  statute  requires,  the  employe 
does  not  assume  the  risk  of  making  the  coupling.  If  not 
equipped  as  the  act  of  Congress  requires,  "the  plaintiir  did 
not  assume  the  risk  therefrom,  even  though  he  continued  in 
the  employment  of  the  company  after  such  unlawful  use  of 
the  cars  had  come  to  his  knowledge."^  But  the  usual  rules 
concerning  the  duties  of  a  master  to  supply  safe  places  for 
the  servant  apply;  and  the  servant  assumes  the  risks  incident 
to  his  employment.  By  soliciting  work  he  represents  that 
he  is  competent  to  perform  the  work  solicited.^     Upon  this 

*]\robile,    etc.,    R.    Co.   v.   Brom-  crnirt   to   direct  a   verdict   for   the 

berg,    141    Ala.   258;    37    So.    Rep.  defendant.     Donegan  v.  Baltimore, 

395.     A  brakeman  was  directed  to  etc.,   R.   Co.   165   Fed.  Rep.  869. 

cut  ofi  the  two  rear  cars  while  the  °"  Chicago,  etc.,  R.  Co.  v.  King, 

train  was  moving  slowly   and  be-       1G7   Fed.  Rep.  (decided   Feb- 

fore   it   reached   a   certain   switch.  riiary  3,   1909). 

The  coupler  being  broken,  he  went  "^  Winkler    v.    Philadelphia,    etc., 

between  the  cars  and  attempted  to  Ry.    Co.    4    Penn.     (Del.)    80:    53 

pull    the    pin    by    hand,    but,    not  Atl.    Rep.    90;     affirmed,    4    Penn. 

succeeding,    started   out  when   his  (Del.)     387:     50    Atl.    Rep.    112; 

foot  was  caught  in   an  imblocked  Chicago,  etc.,   Ry.   Co.  v.   Voelker, 

switch   frog   and   he   was   injured.  129    Fed.   Rep.   522;    65   C.    C.   A. 

It    was    held    that    the    question  65;   70  L.  R.  A.  2G4;   Mobile,  etc., 

whether  the  failure  of  the  defend-  R.  Co.  v.  Bromberg,  141  Ala.  258; 

ant     to     have     the     car     properly  37  So.  Rep.  395. 

equi7^ped  was  the  proximate  cause  MVinkler      v.      PhiladeU^lua       4 

of  the   injury,   so   as   to   render   it  Penn.   (Del.)   80;   53  Atl.  Rep.  90; 

liable  under  the  Safety  Appliance  Malott  v.  Hood.   201    111.   202-    66 

Act  was  one  of  fact  for  the  jury,  N.  E.  Rep.  247;    99  111.  App    360 
and    that    it    was    error    for    the 
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question  the  Supreme  Court  has  made  the  following  observa- 
tions: "It  is  enacted  by  Section  8  of  the  act  that  any  em- 
ploye, injured  by  any  car  in  use  contrary  to  the  provisions 
of  the  act,  shall  not  be  deemed  to  have  assumed  the  risk 
thereby  occasioned,  although  continuing  in  the  employment 
of  the  carrier  after  the  unlawful  use  had  been  brought  to 
his  knowledge.  An  early,  if  not  the  earliest,  application 
of  the  phrase  'assumption  of  risk'  was  the  establishment  of 
the  exception  to  the  liability  of  a  master  for  the  negligence 
of  his  servant  when  the  person  injured  was  a  fellow  servant 
of  the  negligent  man.  "VThether  an  actual  assumption  by 
contract  was  supposed  on  gi'ounds  of  economic  theory,  or  the 
assumption  was  imputed  because  of  a  conception  of  justice 
and  convenience,  does  not  matter  for  the  present  purpose. 
Both  reasons  are  suggested  in  the  well  known  case  of  Farwell 
V.  Boston  d'  Worcester  B.  B.  Co.^  But.  at  the  present  time, 
the  notion  is  not  confined  to  risks  of  such  negligence.  It  is 
extended,  as  in  this  statute  it  plainly  is  extended,  to  danger- 
ous conditions,  as  of  machinery,  premises,  and  the  like,  which 
the  injured  party  understood  and  appreciated  when  he  sub- 
mitted his  person  to  them.  In  this  class  of  cases  the  risk  is 
said  to  be  assumed  because  a  person  who  freely  and  volun- 
tarily encounters  it  has  only  himself  to  thank  if  harm  comes, 
on  a  general  principle  of  our  law.  Probably  the  modifica- 
tion of  this  general  principle  by  some  judicial  decisions  and 
by  statutes  like  Section  8  is  due  to  an  opinion  that  men  who 
work  with  their  hands  have  not  always  the  freedom  and 
equality  of  position  assumed  by  the  doctrine  of  laissez  faire 
to  exist.  Assumption  of  risk  in  this  broad  sense  obviously 
shades  into  negligence  as  commonly  understood.  Xegligence 
consists  in  conduct  which  common  experience  or  the  special 
knowledge  of  the  actor  shows  to  be  so  likely  to  produce  the 
result  complained  of.  under  the  circumstances  known  to  the 
actor,  that  he  is  held  answerable  for  that  result,  although 
it  was  not  certain,  intended  or  foreseen.     He  is  held  to  as- 

» 4  Mot.  49. 
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sume  the  risk  upon  the  same  ground.^"  Apart  from  the 
notion  of  contract,  rather  shadowy  as  applied  to  this  broad 
form  of  the  latter  conception,  the  practical  difference  of  the 
two  ideas  is  in  the  degree  of  their  proximity  to  the  particu- 
lar harm.  The  preliminary  conduct  of  getting  into  the  dan- 
gerous employment  or  relation  is  said  to  be  accompanied  by 
assumption  of  the  risk.  The  not  more  immediately  leading  to 
a  specific  accident  is  called  negligence.  But  the  difference 
between  the  two  is  one  of  degree  rather  than  of  kind;  and 
when  a  statute  exonerates  a  servant  from  the  former,  if  at 
the  same  time  it  leaves  the  defense  of  contributory  negli- 
gence still  open  to  the  master,  a  matter  upon  which  we  ex- 
press no  opinion,  then,  unless  great  care  be  taken,  the  serv- 
ant's right  will  be  sacrificed  by  simply  charging  him  with 
assumption  of  risk  under  another  name.  Especially  is  this 
true  in  Pennsylvania,  where  some  cases,  at  least,  seem  to  have 
treated  assumption  of  risk  and  negligence  as  controvertible 
terms.^^  We  cannot  help  thinking  that  this  has  happened  in 
the  present  case,  as  well  as  that  the  ruling  upon  Schlemmer's 
negligence  was  so  involved  with  and  dependent  upon  errone- 
ous views  of  the  statute  that  if  the  judgment  stood  the  stat- 
ute would  suffer  a  wound.  To  recur  for  a  moment  to  the 
facts,  the  only  ground,  if  any,  on  w^hich  Schlemmer  could 
be  charged  with  negligence  is  that  when  he  was  between  the 
tracks  he  was  twice  warned  by  the  yard  conductor  to  keep 
his  head  down.  It  is  true  that  he  had  a  stick,  which  the 
rules  of  the  company  required  to  be  used  in  coupling,  but 
it  could  not  have  been  used  in  this  case,  or  at  least  the  con- 
trary could  not  be  and  was  not  assumed  for  the  purpose  of 
directing  a  nonsuit.  It  was  necessary  for  him  to  get  be- 
tween the  rails  and  under  the  shovel  car  as  he  did,  and  his 
orders  contemplated  that  he  should  do  so.  But  the  opinion 
of  the  trial  judge,  to  which,  as  has  been  seen,  the  Supreme 

1"  Choctaw,  Oklahoma  &  Gulf  R.       Ed.    207;    affirming    52    C.    C.    A. 
E.   Co.   V.   McDade,   191    U.   S.  64,       260;    114  Fed.  Rep.  458. 
68;    24  Sup.   Ct.  Rep.   102;    48   L.  "Patterson  v.  Pittsburg  &  Con- 

nellsville  R.  R.  Co.  76  Pa.  St.  389. 
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Court  refers,  did  not  put  the  decision  on  the  fact  of  warn- 
ing alone.  On  the  contrary,  it  began  with  a  statement  that 
an  employe  takes  the  risk  even  of  unusual  dangers,  if  he  has 
notice  of  them  and  voluntarily  exposes  himself  to  them.  Then 
it  went  on  to  say  that  the  deceased  attempted  to  make  the 
coupling  with  the  full  knowledge  of  the  danger,  and  to 
imply  that  the  defendant  was  guilty  of  no  negligence  in 
using  the  arrangement  which  it  used.  It  then  decided  in 
terms  that  the  shovel  car  was  not  a  ear  within  the  meaning 
of  Section  2.  Only  after  these  preliminaries  did  it  say  that, 
were  the  law  otherwise,  the  deceased  was  guilty  of  contribu- 
tory negligence;  leaving  it  somewhat  uncertain  what  the 
negligence  was.  It  seems  to  us  not  extravagant  to  say  that 
the  final  ruling  was  so  implicated  with  the  earlier  errors 
that  on  that  ground  alone  the  judgment  should  not  be  al- 
lowed to  stand.  We  are  clearly  of  opinion  that  Schlemmer's 
rights  were  in  no  way  impaired  by  his  getting  between  the 
rails  and  attempting  to  couple  the  cars.  So  far  he  was  saved 
by  the  provision  that  he  did  not  assume  the  risk.  The  negli- 
ence,  if  any,  came  later.  We  doubt  if  this  Avas  the  opinion 
of  the  court  below.  But  suppose  the  nonsuit  has  been  put 
clearly  and  in  terms  on  Schlemmer's  raising  his  head  too 
high  after  he  had  been  warned.  Still  we  could  not  avoid 
dealing  with  the  case,  because  it  still  would  be  our  duty  to 
see  that  his  privilege  against  being  held  to  have  assumed 
the  risk  of  the  situation  should  not  be  impaired  by  holding 
the  same  thing  under  another  name.  If  a  man  not  intent 
on  suicide,  but  desiring  to  live,  is  said  to  be  chargeable  with 
negligence  as  matter  of  law  when  he  miscalculates  the  height 
of  the  car  behind  him  by  an  inch,  while  his  duty  requires 
him,  in  his  crouching  position,  to  direct  a  hea\y  draw  bar 
moving  above  him  into  a  small  slot  in  front,  and  this  in  the 
'dusk,  at  nearly  nine  of  an  August  evening,  it  is  utterly 
impossible  for  us  to  interpret  this  ruling  as  not,  however 
unconsciously,  introducing  the  notion  that  to  some  extent 
the  man  had  taken  the  risk  of  the  danger  by  being  in  the 
place  at  all.     But  whatever  may  have  been  the  meaning  of 
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the  local  courts,  we  are  of  opinion  that  the  possibility  of 
such  a  minute  miscalculation,  under  such  circumstances, 
whatever  it  may  be  called,  was  so  inevitably  and  clearly  at- 
tached to  the  risk  which  Schlemmer  did  not  assume,  that  to 
enforce  the  statute  requires  that  the  judgment  should  be  re- 
versed."^- The  provisions  of  this  statute  cannot,  however, 
be  applied  to  an  instance  of  "kicking"  cars  onto  a  switch.^* 
A  switchman  engaged  in  handling  a  freight  car  having  a 
defective  coupler,  on  a  track  which  is  principally  used  for 
handling  freight  trains,  although  occasionally  cars  are 
brought  upon  the  track  for  repairs,  does  not  assume  the  risk 
arising  from  the  defect  in  such  coupler,  when  he  is  not  en- 
gaged in  moving  the  car  as  one  in  bad  order  with  a  view  to 
its  isolation  or  repair/* 

§  170.  Contributory  negligence  of  plaintiff. — While  an 
employe  of  a  railroad  does  not  assume  the  risk  in  coupling  a 
car  not  equipped  with  automatic  couplers,  yet  if  he  is  guilty 
of  negligence  contributing  to  his  injuries  he  cannot  recover. 

"Schlemmer  v.  Buffalo,  etc.,  R.  road  company  after  as  before  the 

Co.  205  U.  S.   1;   28  Sup.  Ct.  Rep.  passage  of  the  act  of  Congress,  al- 

616;  51  L.  Ed.  681;  reversing  207  though   it   has   not   complied  with 

Pa.  St.   108;   56  Atl.  Rej).  417.  its    requirements."      Denver,    etc., 

'3  Chicago,  etc.,  Ry.  Co.  v.  Voel-  R.   Co.   v.   Arrighi,    129    Fed.   Rep. 

ker,   120   Fed.  Rep.  522;    65  C.   C.  347.      Tlie   Government   is   entitled 

A.  65;    70  I..  R.  A.  264,  reversing  to    recover    tlie    statutory    penalty 

116    Fed.    Rep.    867.      This   is   the  under   all   circumstances  vi^here  an 

only    point   upon   wiiich   this   case  injured    employe    has,    under    the 

was  reversed;   on  all  other  points  statute,    the    l)enefit    of    denial    of 

the  first  decision  is  an  authority.  assumption  of  risk.     United  States 

"Chicago,   etc.,   R.   Co.   v.   Voel-  v.   Atlantic,   etc.,   R.   Co.    153   Fed. 

ker,    supra.      ''It    cannot    be    as-  Rep.    918. 

sumed   that   by   the    passage   of   a  The  Safety  Appliance  Act  would 

salutary     law     designed     for     the  be  honored  only  in  their  breach  if 

protection  of  those  engaged  in  haz-  the  same  facts  that  would  defeat 

ardous    occupations    Congress    in-  the   employee    under    the    common 

tended    to    offer    a    premium    for  law  rule   of   assumed   risk   can  be 

carelessness  or  to  grant  immunity  used  to  defeat  Jiim  under  the  name 

from    the    consequences    of    negli-  of    contributory    negligence.      Chi- 

genee.      The  reasonable  conclusion  cago,  etc.,  R.  Co.  v.  King,  167  Fea. 

is  that  the  defense  of  contributory       Rep.    (decided    February    3, 

negligence  is  as  available  to  a  rail-  1909). 
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If,  iu  "using  such  unlawful  coupler,  the  plaintiff  con- 
tributed to  the  accident  by  his  own  carelessness,  he  cannot 
recover,  notwithstanding  the  fact  that  the  coupling  was  un- 
lawful. In  such  a  case  he  must  take  the  consequence  of  his 
own  contributory  negligence."  "It  is  the  duty  of  the  serv- 
ant, as  well  as  of  the  master,  to  exercise  care  and  prudence 
in  all  cases  commensurate  with  the  risk  or  danger  of  the 
employment.  Therefore,  if  the  plaintiff  contributed  to  the 
accident  by  his  own  negligence  he  cannot  recover.  "^^  It  is 
not  contributory  negligence,  however,  in  the  employe  to  at- 
tempt to  couple  or  uncouple  a  car  not  equipped  as  the  act 
of  Congress  requires;  and  he  may  recover  if  he  does  if  his 
injuries  "resulted  from  such  unlawful  use  alone. "^°  For 
an  employe  to  remain  in  the  railway  company's  service, 
knowing  that  the  cars  had  not  been  equipped  with  auto- 
matic couplers,  is  not  contributory  negligence.^''  The  em- 
ploye must  use  ordinary  care  to  avoid  an  injury.^^  If  the 
servant  could  have  coupled  the  cars  more  safely  from  the 
one  side  of  the  car  than  another,  he  must  do  so,  if  he  could 
have  done  the  w^ork  as  well  by  going  in  on  the  safe  side.^® 
If  the  rules  of  the  company  require  him  to  use  a  stick  in 
coupling,  he  must  do  so  if  practicable;  but  if  not  practicable, 
he  need  not  do  so,  as  where  the  coupler  weighed  120  pounds 
and  was  six  feet  long.-° 

"Winkler   v.   Philadelphia,   etc.,  "  ]\robile,  etc.,   E.   Co.   v.   Brom- 

R  Co.  4  Penn.    (Del.)   80;   53  Atl.  berg,    141    Ala.   258;    37    So.   Kep. 

Rep.   90,  affirmec;   4   Penn.    (Del.)  395. 

387;    56    Atl.    Rep.    112:    Mobile,  -"Fleming   v.    Southern   Ry.    Co. 

etc.,  R.  Co.  V.  Bromberg,  141  Ala.  131  N.  C.  476;   42  S.  E.  Rep.  905. 

258;   37  So.   Rep.  395;   Voelker  v.  In    this    case    it   was   also    held 

Chicago,    etc.,    Ry.    Co.    116    Fed.  that    the    employe    could    recover, 

Rep.   867:    Denver,  etc.,  R.   Co.  v.  although    he    was    guilty    of    con- 

Arrighi,    129   Fed.   Rep.   347.  tributory  negligence. 

"  Winkler   v.   Philadelphia,  etc.,  The  plaintiff's  knowledge  of  the 

R.   Co.   supra.  physical      conditions      cannot      be 

"Elmore  v.   Seaboard,   etc.,   Ry.  charged  against  him   in  dotermin- 

Cxi.  132  N.  C.  865;   44  S.  E.  Rep.  ing  the  quality  of  his  conduct  in 

620;   131  N.  C.  5()9;  42  S.  E.  Rep.  going  and  being  between  the  cars 

HRf).  when    he    was    injured.      Chicago, 

"Cleveland,  etc.,  Ry.  Co.  v.  Cur-  etc.,  R.  Co.  v.  King,  167  Fed.  Rep. 

tis,  134  111.  App.  565.  (decided  February  3,   1909). 
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§  171.  Two  acts  of  negligence  combining  to  produce  in- 
jury.—Two  acts  of  negligence  may  so  combine  as  to  pro- 
duce an  injury,  one  of  which  is  a  violation  of  the  Safety 
Appliance  Act  with  reference  to  automatic  couplers.  In  such 
an  instance  the  company  will  be  liable,  although  but  for  the 
combination  the  injury  would  not  have  been  infiicted.^^  And 
a,  violation  of  the  Safety  Appliance  Act  may  always  be  con- 
sidered by  the  jury  in  determining  v/hether  or  not  the  de- 
fendant company  was  negligent,  so  far  as  its  duty  was  con- 
cerned towards  the  employe  who  was  injured  while  coupling 
cars  not  equipped  with  automatic  brakes  as  the  statute  re- 
quired.-- 

§  172.  State  courts  may  enforce  liability  for  negligence  in- 
curred under  statute.— The  state  courts  have  the  power  to 
entertain  suits  to  recover  damages  received  by  reason  of  a 
violation  of  the  Safety  Appiance  Statiite.^^  A  number  of 
■cases  have  reached  the  highest  courts  of  several  states 
which  had  been  brought  upon  the  federal  statute.^*  And  it 
has  been  expressly  decided  that  this  federal  statute  is  bind- 
ing upon  a  state  court  and  must  be  applied  when  the  plead- 
ings and  facts  proven  ishow  the  case  falls  within  its  pro- 
visions.-^ 

2iVoelker    v.    Chicago,   etc.,    Ry.  etc.,   R.   Co.    10  Am.   &   Eiig.   Neg. 

Co.  IIG  Fed.  Rep.  867.  Cas.  166. 

'^  Crawford   v.    New    York,    etc.,  ^*  Missouri      Pac.     Ry.      Co.     v. 

R.   Co.   10  Am.   &  Eng.  Neg.   Cas.  Brinklemeier     (Kan.);     193    Pac. 

166;    see   Chicago,   etc.,   R.   Co.   v.  Rep.    621;    Southern   Pac.    R.    Co. 

King,  167  Fed.  Rep. (decided  v.  Allen   (Tex.  Civ.  App.)  ;    106  S, 

February  3,  190^).  W.    Rep.    441;    Chicago,   etc.,   Ry. 

^St.  Louis,  etc.,  Ry.  Co.  v.  Tay-  Co.    v.    State    (Ark.)  ;    111    S.   W. 

lor,   210  U.   S.   281;' 28   Sup.   Ct.  Rep.  456;   Cleveland,  etc.,  Ry.  Co. 

Rep.    616;    Schlemmer   v.   Buffalo,  v.  Curtis,  134  111.  App.  565;  Nich- 

etc,  Rv.  Co.  205  U.  S.  1 :  27  Sup.  ols    v.    Cliesapeake,    etc.,    Ry.    Co. 

Ct.  Rep.  407;   51  L.  Ed.  681;   re-  (Ky.)  ;    105   S.   W.   Rep.   481;    32 

TCrsing  207   Pa.   St.    198;    56   Atl.  Ky.   L.   Rep.  270.     See   Harden  v. 

Rep.  417;   Southern  Pac.  R.  Co.  v.  North   Carolina  R.  Co.   120   N.  C. 

Allen  (Tex.  Civ.  App.)  ;   106  S.  W.  354;   40  S.  E.  Rep.  184;   55  L.  R. 

Rep.   441;   Mobile,  etc.,   R.   Co.   v.  A.   784. 

Bromberg,    141    Ala.    258;    37    .^o.  ^  ^Mobile,  etc.,   R.   Co.   v.   Brom- 

Rep.  395;   Crawford  v.  New  York,  berg,    141    Ala.   258;    37    So.   Rep. 
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§  173.  Removal  of  case  to  federal  court. — As  the  i-::jured 
employe,  ■uhen  he  bases  his  cause  of  action  upon  the  terms 
of  the  federal  statute,  can  bring  his  suit  in  the  federal 
court,  the  defendant  can  insist,  when  the  suit  is  brought  on 
the  statute  in  a  state  court,  if  the  amount  demanded  is  two 
thousand  dollars  or  more,  that  it  be  removed  into  the 
proper  federal  court.  One  case  on  this  question  was  deter- 
mined in  one  of  the  circuit  courts.  The  court  assumed  the 
statute  was  valid,  and  then  proceeded  to  discuss  its  remov- 
ability into  the  federal  court:  "Does  it  follow  that  the 
case  is  a  removable  one?  It  is  the  contention  of  the  plain- 
tiff that  the  cau.se  of  action  does  not  arise  under  this  act  of 
Congress,  or  at  least  that  it  does  not  so  appear  from  the 
allegations  of  this  petition.  It  is  undoubtedly  true  that  under 
the  Act  March  3,  1887,  e.  373,-^  and  Act  August  13.  1888, 
c.  866,-',  a  ease  not  depending  on  diversity  of  citizenship 
cannot  be  removed  from  a  state  court  into  the  Circuit  Court 
of  the  United  States,  as  one  arising  under  the  Constitution 
or  law  of  the  United  States,  unless  that  fact  appears  by  the 
plaintiff's  own  statement  of  his  cause  of  action;  and  if  it 
does  not,  the  fact  cannot  be  supplied  by  the  petition  for 
removal.-^  But  the  court  takes  notice  of  the  laws  of  Con- 
gress, and,  if  the  facts  stated  by  the  plaintiff  as  the  basis 
of  his  right  of  recovery  show  a  right  of  action  given  or 
created  by  such  law,  then  it  may  fairly  be  said  that  it 
appears  from  his  own  statement  of  his  claim  that  the  action 
is  one  arising  under  a  law  of  the  United  States.  If  the 
same  facts  show,  also,  a  right  of  action  created  or  given  by 
a  state  law,  still  it  would  be  for  the  court  to  determine 
under  which  statute  the  action  was  maintainable,  if  at  ail; 


395;    Kansas  City,  etc.,  R.   Co.  v.  ^Citing      Chapi>ol      v.      Water- 

Flippo,   138  Ala.  487;  35  So.  Rep.  worth,  155  U.  S.  102;    15  Sup.  Ct. 

457.      See  Georgia   Pac.   R.   Co.  v.  Rep.  34;   39  L.  Ed.  85;   reversing 

Davis,    92    Ala.    307;    9    So.    Rep.  .39  Fed.  Rep.  77:  Third  St.  R.  Co. 

253;  25  Am.  St.  Rep.  47.  v.   Lewis.   173  U.   S.  457:    19  Sup. 

*24  Stat,  at  L.  552.  Ct.  Rop.  451;  43  L.  Ed.  76G. 

^"25    Stat,    at    L.    433     (U.    S. 
Comp.  St.   1901,  p.   509). 
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and  if  one  construction  of  the  federal  statute  would  sustain, 
and  another  construction  would  defeat,  a  recovery  under 
that  statute,  the  action  v»'ould  be  one  arising  under  a  law 
of  the  United  States,  and  therefore  of  federal  cognizance.^® 
It  sufficiently  appears,  therefore,  from  plaintiff's  petition 
that  the  cause  of  action  as  alleged  therein  is  one  arising 
under  a  law  of  the  United  States,"  the  Act  of  June  11, 
1906.30 

§174.  Judicial  notice.— A  state  court  will  take,  and  is 
bound  to,  notice  of  the  Safety  Appliance  Act.^^ 

§  175.  Pleading. — It  is  not  necessary  in  bringing  an  ac- 
tion under  the  federal  statute  to  specifically  refer  to  it; 
in  fact,  it  is  not  good  pleading  to  do  so.  "As  a  matter  of 
pleading,  it  certainly  cannot  be  said  that,  in  order  to  base 
a  right  of  recovery  on  the  provisions  of  the  statute,  it  was 
necessary  to  cite  the  statute  or  its  provisions  in  the  petition. 
The  petition  in  set  words  charged  the  defendant  with  negli- 
gence in  having  and  operating  a  car  upon  which  was  a 
defective,  worn  out  and  inoperative  coupler  which  would 
not  couple  by  impact.  Charging  the  defendant  with  negli- 
gence w^as  charging  that  the  company  had  not  met  or  ful- 
filled the  duty  imposed  upon  it  by  lav/  with  respect  to  having 
and  keeping  the  coupler  upon  the  ear  in  proper  con- 
dition for  use.  It  was  not  necessary,  nor,  indeed,  per- 
missible, under  the  rules  of  pleading,  that  the  petition  should 
set    forth    the    law    which    had    been    violated.^-     *     *     * 

^  Citing    Starin    v.    New    York,  '-  "It    is    not    for    one    moment 

115   U.   S.   248:    6    Sup.    Ct.    Rep.  siipposable  that  the  officers  of  the 

28;    29   L.   Ed.   388;    affirming  21  defendant  company  or  the  learned 

Fed.  Rep.  593 ;  Carson  v.  Dunham,  counsel    representing    it    in    this 

121    U.   S.   421;    7    Sup.   Ct.   Rep.  case  are  not,  and  were  not,  when 

1030;  30  L.  Ed.  992.  this  action  was  commenced,   fully 

^  Hall    V.    Chicago,   etc.,   R.   Co.  aware  of  the  provisions  of  the  act 

149  Fed.  Rep.  564.  of  Congi-ess  of  March  2,  1893,  and 

^Mobile,   etc.,  R.  Co.  v.  Brora-  the  acts  of  the  General  Assembly 

berg,    141    Ala.   258;    37    So.   Rep.  of  the   State  of  Iowa,  which   now 

395;    Kansas   City,  etc.,  R.  Co.  v.  form  Seotions  2079  and  2083,  both 

Flippo,  138  Ala.  487;  35  So.  Rep.  inclusive,  of  the  code  of  the  state, 

^57.  and  therefore  knew  that  as  cars 
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Therefore,  when  the  petition  charj^ed  the  defendant  with 
negligence  with  respect  to  the  coupler  upon  the  car  the  de- 
fendant must  have  known,  as  the  car  v/as  used  in  interstate 
traffic,  the  act  of  Congress  would  necessarily  come  into  con- 
sideration in  defining  the  obligations  resting  upon  the  de- 
fendant company.""^ 

§176.  Validity  of  section  cDncerning  releases  from  lia- 
bility.— Statutes  similar  to  section  five  concerning  a  serv'ant 
agreeing  to  exempt  his  master  from  liability  for  his  in- 
juries have  been  held  valid  in  a  number  of  states.  A 
statute  prohibiting  such  a  contract  is  constitutional  and 
Avithin  the  power  of  a  legislature  to  adopt  on  the  ground 
of  public  policy.^* 


used  iu  interstate  traffic  the  obli- 
gations of  the  act  of  Congress  were 
in  force  and  as  to  cars  used  with- 
in the  State  of  Iowa  the  named 
sections  of  the  code  were  appli- 
cable." From  the  opinion  above 
quoted  from. 

^  Voelker  v.  Chicago,  etc.,  Ry. 
Co.  116  Fed.  Rep.  807.  Approved, 
Missouri  Pac.  Ry.  Co.  v.  Brink- 
meier  (Kan.);  93  Pac.  Rep.  621; 
50  Am.  &  Eng.  R.  Cas.  (N.  S.) 
441 ;  Kansas  City,  etc.,  R.  Co.  v. 
Flippo,  138  Ala.  487;  35  So.  Rep. 
457. 

In  a  case  in  the  United  States 
Court  for  the  District  of  North 
Carolina,  the  court  held  an  action 
to  recover  a  penalty  a  civil  ac- 
tion, and  that  it  was  not  necessary 
to  allege  the  s])ecific  date  of  the 
violation  of  the  statute.  United 
States  v.  Atlantic,  etc.,  Ry.  Co. 
153  Fed.  Rep.  918. 

In  Alabama,  very  general  terms, 
litth;  short  of  conclusions,  may  be 
used  iu  pleading.    Kansas  City,  etc., 


R.  Co.  V.  Flippo,  138  Ala.  487; 
35  So.  Rep.  457 ;  adopting  Georgia 
Pac.  R.  Co.  V.  Davis,  92  Ala.  307; 
9  So.  Rep.  253;  25  Am.  St.  Rep. 
47.  In  this  state  the  complaint 
need  not  contain  an  allegation 
stating  in  what  manner  the  fail- 
ure to  comply  with  the  statute 
caused  the  injury.  Mobile,  etc., 
R.  Co.  V.  Bromberg,  141  Ala.  258; 
37  So.  Pvep.  395. 

^*  Pittsburg,  etc.,  R.  Co.  v.  Mont- 
gomery, 152  Ind.  1;  45  N.  E.  Rep. 
582;  Pittsburg,  etc.,  R.  Co.  v. 
Hosea,  152  Ind.  412;  53  N.  E. 
Rep.  419;  Kilpatrick  v.  Railroad 
Co.  74  Vt.  288;  52  Atl.  Rep.  531; 
93  Am.  St.  Rep.  887. 

A  statute  forbidding  a  contract 
that  the  employe  shall  not  recover 
damages  if  he  accepts  relief  from 
a  relief  association  has  l3een  sus- 
tained. McGuire  v.  Chicago,  etc, 
R.  Co.  (Towa);  108  N.  W. 
Rep.  902;  coiifra,  Shaver  v.  Penn- 
sylvania Co.  71  Fed.  Rep.  331. 


CHAPTER  XIII. 
ACTION  TO  RECOVER  PENALTY. 

SECTION.  178.  Action  to  recover  a  penalty 
SECTION.                                                                       not  a  criminal  action. 

177.     "Suits"  —  Criminal    ofTense  170.  Joint  action. 

— Presumption     of     inno-  180.  Government's  petition. 

cence  —  Burden — Reason-  181.  Sufficiency  of.  proof — Burden. 

able   doubt.  182.  Amount  of  penalty. 

183.  Writ  of  error. 

§177.  "Suits"— Criminal  offense— Presumption  of  nno- 
cence — Burden — Reasonable  doubt.— An  action  or  suit 
brought  by  the  government  to  recover  a  penalty  because 
of  non-compliance  with  the  statute  in  providing  cars  with 
automatic  couplers  has  been  held  to  be  a  criminal  action 
and  not  a  civil  action,  and  must  be  tried  as  a  criminal  case, 
violations  of  the  statute  being  construed  as  criminal  offenses 
— crimes  and  misdemeanors  in  the  broad  sense  of  the  words. 
The  presumption,  it  was  held,  therefore,  that  the  defendant 
is  innocent,  and  that  it  cannot  be  found  guilty  until  the 
evidence  removes  all  reasonable  doubt  of  its  guilt,  the  burden 
resting  upon  the  government  to  show  beyond  a  reasonable 
doubt  the  existence  of  every  element  necessary  to  constitute 
the  offense;  and  this  burden  continues  throughout  the  case 
and  never  shifts  to  the  defendant.^ 

§  178.     Action  to  recover  penalty  not  a  criminal  action. — 

In  the  United  States  Court  for  the  District  of  North  Caro- 
lina, Judge  Purnell  held,  in  1907,  that  in  an  action  by  the 
government  to  recover  a  penalty  for  a  violation  of  the  Safety 
Appliance  Act,  the  action  was  governed  by  the  state  statute 
and  was  a  civil  suit,  and  that  it  was  not  necessary  to  allege 
the  specific  date  on  which  the  statute  had  been  violated  by 

1  United   States  v.   Illinois  Cent.   R.  Co.   150  Fed.  Rep.   180. 
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the  defendant.  "This  is  an  action  in  debt."^  said  the  court, 
and  he  follows  the  State  Supreme  Court's  construction  of 
such  a  suit.^  "The  number  of  the  car  and  nature  of  the 
traffic  and  the  date  given  in  each  count  sufficiently  advise 
the  defendant  of  the  times  of  the  violation,"  said  the  court, 
so  that  it  can  intelligently  prepare  its  defense.  This  is 
sufficient. "  *  In  another  court  it  was  held  that  it  was  only 
incumbent  upon  the  government  to  prove  its  case  by  a  pre- 
ponderance of  the  evidence,  and  it  need  not  show  the  facts 
constituting  the  violation  beyond  a  reasonable  doubt  ■/'  and 
this  is  now  the  accepted  rule,  the  case  being  considered 
merely  a  civil  action  to  recover  a  penalty.^* 

§  178.  Joint  action. — A  joint  action  may  be  maintained 
against  two  or  more  companies  hauling  the  same  car  in  a 
continuous  passage  over  their  several  roads.*' 

§  130.  Government's  petition. — In  a  complaint  to  re- 
cover a  penalty  mider  this  statute,  it  is  not  defective  for  a 
failure  to  negative  the  exception  in  the  proviso  to  Section  7 
of  the  act,"  nor  is  it  defective  because  it  shows  that  only  one 
of  the  couplers  was  out  of  repair  and  defective,  being  so 
because  the  uncoupling  chain  was  "kinked";  or  because  it 
fails  to  negative  the  exercise  of  reasonable  care  on  the  part 

-  Citing  United  States  v.  South-  Co.     102    Fed    Kep.    775 ;     United 

ern  Ry.  Co.  135  Fed    Rep.  122.  States   v,    Baltimore,    etc.,    R.    Go. 

H'iting    Hilton    Lumber    Co.    v.  159   Fed.  Rep.  33;   Wabash  R.  Co. 

Atlantic  Coast  Line  Railroad,   141  v.    L'nited    States,    1G7    Fed.    Rep. 

N.  C.   171;   53  N.  E.  Rep.  823;    6  (decided      February      3,      1909); 

L.  R.  A.    (X.  S.)    225.  United  States  v.  Southern  Ry.  Co. 

♦  United  States  v.  Atlantic,  etc.,  ( Apjjendix    G.     p.     343 )  ;     LTnited 

R.  Co.   153  Fed.   Rep.  918.  Ptates  -v.   Illinois   Central    R.    Co. 

=  United  States  v.  Central  of  Ga.  (Appendix  G,  p.  376). 
Ry.  Co.  157  Fed.  Rep.  803.  "  United  States  v.  Chicago,  etc., 

»*  Atlantic  Coast  Line  R.  Co.  v.  R.   Co.    143   Fed.   Rep.   353:    Cliaf- 

United  States,  107  Fed.  Rep.  fee  v.  United  States,  18  Wall.  518, 

(decided  March   1.   1909);   United  538. 

States  V.  Atlantic  Coast  Line  R.  Co.  '  Schlemnier   v.   Buffalo,   etc.,   R. 

Appendix  G,  p.  372  i  :  United  States  Co.  205  U.  S.  1 ;  27  Sup.  Ct.  Rep. 

V.  P.  &  Ry.  Co.  102  Fed.  Rep.  403;  407;  51  L.  Ed.  081;   re^•ersing  207 

I'nited  States  v.  Chicago,  etc.,  R.  Ra.  St.   198;   56  Atl.  Rep.  417. 
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of  the  defendant  in  maintaining  the  coupler  in  an  operative 
condition;  nor,  although  showing  an  actual  and  substantial 
hauling  of  the  car  in  interstate  traffic,  because  it  fails  to 
specify  how  far  the  hauling  was  continued,  or  is  even  silent 
as  to  the  actual  use  of  the  defective  coupler;^  The  practice 
in  the  state  courts  of  the  district  in  civil  cases  control  and 
must  be  followed.^* 

§.  181.  Sufficiency  of  proof— Burden. — It  is  not  neces- 
sary that  the  government  prove  its  case  beyond  a  reasonable 
doubt ;  but  it  has  the  burden  to  prove  its  case  by  evidence 
that  is  clear  and  satisfactory  to  the  jury,  and  that  burden 
never  shifts.  It  must  make  out  all  the  elements  which  go 
to  constitute  the  charge  in  the  petition.  If  it  fails  to  come 
up  to  this  standard,  it  fails  to  make  out  a  case.^  The  gov- 
ernment need  not  show  that  the  defendant  had  not  used 
due  care  or  ordinary  diligence  in  making  an  inspection 
and  in  repairing  the  defects  an  inspection  would  have 
shown. ^°  The  rule  that  positive  testimony  is  preferred  to 
negative  testimony,  in  the  absence  of  other  testimony  or 
corroborative  evidence,  has  been  adopted. ^^  The  government 
must  show  that  the  defendant  was,  at  the  time  the  alleged 

'  United   States   v.   Denver,   etc.,  States    v.    Leliigh    Valley    R.    Co. 

R.  Co.  1G.3  Fed.  Rep.  519.  (Api)endix     (i,    p.     311)';     United 

8*  Atlantic  Coast  Line  R.  Co.  v.  States  v.  Chicago,  etc.,  R.  Co.  162 

United  States,  167  Fed.  Rep.  Fed.    Rep.    775;    United    States   v. 

(decided  March   1,   1909);    United  Louisville,    etc.,    R.    Co.    162    Fed. 

States   V.   Atlantic   Coast  Line   R.  ^^P"   ^f  ^^^.'^i*^^  ^\^*'"  ^•.  ^hesa- 

^       .  J-     n     r^T  ■  i       T.  peake  &  Ohio  Kv.   (Api>endix  G,  p. 

Co.  Appendix  G;   Chicago,  etc.,  R.  '  ,,  .-,„„.      ^^  -i-'ia^  I^        r^i  ■ 

^  TT   ..         r,.    ,  ,^^     T,    ,  .129,3.3.3);   United  States  v.  Chicago, 

Co.    V.    Uniteu    states,     167    led.  etc..  Ry.  Co.  (Appendix  G,  pp.  299, 

Rep.     ^ decided     March     10,  3.39).    United    Spates    v.    Chicago, 


1909). 


etc.,  R.  Co.   (Appendix  G,  p.  362)  ; 


In    the    first   case    cited    it   was  United  States  v.   Nevada,  etc.,  R. 

held  that  in  alleging  the  time  of  Co.   (Appendix  G,  p.  337)  ;  United 

the    violation    of    the    statute    the  States   v.   Boston  &  Maine  R.  Co. 

declaration   was    not   bad   because  (Appendix  G.  p.  350). 

it  was   laid  "on  or  about"  a   cer-  '"  United  States  v.  Atlantic,  etc., 

tain  day  named.  R.  Co.   153   Fed.  Rep.  918;   United 

"United   States  v.   Philadelphia,  States  v.   Wabash  R.   Co.    (Appen- 

etc,  R.  Co.   (Appendix  G,  p.  315)  :  dix  G,  p.  282). 

LTnited   States  v.   Pennsylvania  R.  "  Ignited  States  v.  Atcliison,  etc., 

Co.    (Appendix  G,   p.  321;   United  R.  Co.   (Appendix  G). 
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offense  was  committed,  a  common  carrier  by  railroad  engaged 
in  interstate  commerce;  that  it  either  hauled  or  permitted  to 
be  hauled  over  its  line,  the  locomotives,  trains  or  cars  men- 
tioned in  its  complaint;  and  that  these  locomotives,  trains  or 
cars  were  not  provided  with  the  equipment  requirevl  by  the 
statute.^-  When  it  has  made  this  proof,  then  the  burden  is 
upon  the  defendant  to  show  an  excuse, — to  show  thnt  it  had 
used  all  reasonably  possible  endeavor  to  perform  its 
duty  to  discover  and  correct  the  defect.^-* 

§  182.  Amount  of  penalty. — A  railroad  company  haul- 
ing cars  not  equipped  as  the  statute  requires  is  liable  to  a 
penalty  of  $100  for  each  car  so  hauled. ^-^  But  for  hauling 
a  train  of  cars  not  properly  equipped  with  air  brakes  there 
can  be  recovered  a  penalty  of  only  $100  for  the  entire  train 
regardless  of  the  number  of  cars  not  equipped  with  air 
brakes.^* 

§  183.  Writ  of  Error. — From  an  adverse  judgment 
the  Government  may  have  a  writ  of  error  from  the  District 
Court  to  the  Circuit  Court  of  Appeals.^^ 

'^United  States  v.  Pacific  Coast  '^United  States  v.  Chicago,- etc., 

Ey.  Co.  (Appendix  G,  p.  285).  R.  Co.  162  Fed.  Rep.  775;   United 

^-*  United  States  v.  Illinois  Cen-  States   v.   Atlantic   Coast   Line   R. 

tralR.  Co.(Api)endixG,  p.  370.)  An  Co.    (Apjiendix  G,  p.  372);   Atlan- 

expert  trainman  may  be  asked  at  tic    Coast   Line   E.    Co.    v.    United 

the  trial  concein-ng  the  condition       States,  167  Fed.  Rep.  ( decid- 

of  the  car  coupler  and  as  to  what  (,(1  March  1,  1909). 

was  necessary  in  order  to  operate  "United  States  v.  Chicago    etc., 

such  coupler.    The  mode  of  operat-  j^.    ^q    ig2  Fed.  Rep.  775. 

ing  automatic  coupling  mechanism  „  -(jnited  States  v.  Illinois  Cen- 

and    the    effect    of    various    condi-  ^^..^j  j,^    (j^^    (Appendix  G,  p.  376.) 

tions  thereof  is  the  subject  of  ex-  Qf  course,  the  defendant  mav  also 

pert    testimon.'.      Wabash    R.    Co.  j,.,^.^  ^^^  ^j^  ^^j^^^  ^j^^  judgment 

V.    United    States,    167    Fed.    Rep.  j^   adverse   to   it.      Atlantic   Coast 

(decided  February  3,  1909).       ^-^^    jj     ^o.    167    Fed.    Rep.    

See  Chicago,  etc.,  R.  Co.  v.  King,  (decided  March  1,  1909). 

167   Fed.  Rep.  (decided  Feb- 
ruary 3,   1909). 
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EMPLOYERS'    LIABILITY    ACTS. 


[Act  of  190G.] 

An  Act  relating  to  liability  of 
common  carriers  in  the  District 
of  Columbia  and  Territories, 
and  common  carriers  engaged  ia 
commerce  between  the  States 
and  between  the  States  and  for- 
eign  nations  to  their   employes. 

[Act  of  190G.] 

Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  in  Congress  assem- 
bled, That  every  common  carrier 
engaged  in  trade  or  commerce  in 
the  District  of  Columbia,  or  in 
any  Territory  of  the  United 
States,  or  between  the  several 
States,  or  between  any  Territory 
and  another,  or  between  any  Ter- 
ritory or  Territories  and  any 
State  or  States,  or  the  District  of 
Columbia,  or  with  foreign  na- 
tions, or  between  the  District  of 
Columbia  and  any  State  or  States 
or  foreign  nations,  shall  be  liable 
to  any  of  its  employes,  or  in  the 
case  of  his  death,  to  his  personal 
representative  for  the  benefit  of 
his  widow  and  children,  if  any;  if 
none,  then  for  his  parents;  if 
none,  then  for  his  next  of  kin  de- 
pendent upon  him,  for  all  dam- 
ages which  may  result  from  the  neg- 
ligence of  an}-  of  its  officers,  agents, 
or  employes,  or  by  reason  of  any 
defect  or    insufficiency   due    to   its 


[Act  of  1908.] 

An  Act  relating  to  the  liability  of 
common  carriers  by  railroad  to 
their  employes   in  certain  cases. 

[Act  of   1908.] 

Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Con- 
gress assembled,  That  every  com- 
mon carrier  by  railroad  while  en- 
gaging in  commerce  between  any 
of  the  several  States  or  Territo 
ries,  or  between  any  of  the  States 
and  Territories,  or  between  the 
District  of  Columbia  and  any  of 
tlie  States  or  Territories,  or  be- 
tween the  District  of  Columbia,  or 
any  of  the  States  or  Territories 
and  any  foreign  nation  or  nations, 
shall  be  liable  in  damages  to  any 
{Xtrson  suffering  injur}'  while  he  is 
employed  by  such  carrier  in  such 
commerce,  or,  in  case  of  the  death 
of  such  employe,  to  his  or  her  per- 
sonal representative  for  the  benefit 
of  the  surviving  widow  or  husband 
and  children  of  such  emplo}'e;  and 
if  none,  then  of  such  employe's 
parents,  and  if  none,  then  to  the 
next  of  kin  de{>endent  upon  such 
employe  for  such  injury  or  death 
resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  offi- 
cers, agents  or  employes  of  such 
carrier,  or  by  reason  of  any  defect 
or  insufficiency  due  to  its  negli- 
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negligence  in  its  cars,  engines, 
appliances,  machinery,  track,  road- 
bed, ways  or  works. 


Sec.  2.  That  in  all  actions  here- 
after brought  against  any  common 
carrier  to  recover  damages  for  per- 
sonal injuries  to  an  employe,  or 
where  such  injuries  have  resulted 
in  his  death,  the  fact  that  the  em- 
ploye may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar 
a  recovery  where  his  contributory 
negligence  was  slight  and  that  of 
the  employer  was  gross  in  com- 
parison, but  the  damages  shall  be 
diminished  by  the  jury  in  propor- 
tion to  the  amount  of  negligence 
attributable  to  such  employe.  All 
questif)n3  of  negligence  and  con- 
triliutory  negligence  shall  Ijc  for 
the  jury. 


gence,  in  its  cars,  engines,  appli- 
ances, machinery,  track,  road-bed, 
works,  boats,  wharves,  or  other 
equipment. 

Sec.  2.  That  every  common  car- 
rier by  railroad  in  the  Territories, 
the  District  of  Columbia,  the  Pan- 
ama Zone,  or  other  possessions  of 
the  United  States,  shall  be  liable 
in  damages  to  any  person  suffer- 
ing injury  while  he  is  employed 
by  such  carrier  in  any  of  said  ju- 
risdictions, or  in  case  of  the  death 
of  such  employe,  to  his  or  her 
personal  representatives,  for  the 
benefit  of  the  surviving  Avidow  or 
husband  and  children  of  such  em- 
ploye; and  if  none,  then  of  such 
employe's  parents;  and  if  none, 
then  of  the  next  of  kin  dependent 
upon  such  employe,  for  such  injury 
or  death  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of 
the  officers,  agents  or  employes  of 
such  carrier,  or  by  reason  of  any 
defect  or  insufficiency  due  to  its 
negligence  in  its  cars,  engines,  ap- 
pliances, machinery,  track,  road- 
bed, works,  boats,  wharves  or  other 
equipment. 

Sec.  3.  That  in  all  actions 
hereafter  brougut  against  any  such 
common  c£.rrier  by  railroad  under 
or  by  virtue  of  the  provisions  of 
this  act  to  recover  damages  for 
personal  injury  to  an  employe,  or 
where  such  injuries  have  resulted 
in  his  death,  the  fact  that  the  em- 
ploye may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar 
a  recover-'  but  the  damages  shall 
be  diminished  by  the  jury  in  pro- 
portion to  tlie  amount  of  negli- 
gence attrilnitable  to  such  em- 
ploye: Provided,  however,  That  no 
such  employe  who  may  be  injured 
or  killed  shall  lie  lield  to  have 
been  guilty  of  contributory  negli- 
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Sec.  3.  That  no  contract  of  em- 
ployment, insurance,  relief  benefit, 
or  indemnity  for  injury  or  death 
entered  into  by  or  on  behalf  of 
any  emploj-'e^  nor  the  acceptance  of 
any  such  insurance,  relief  benefit, 
or  indemnity  by  the  person  enti- 
tled thereto,  shall  constitute  any 
bar  or  defense  to  any  action 
brought  to  recover  damages  for 
personal  injuries  to  or  death  of 
such  employe:  P,ovi<Jed,  however. 
That  upon  the  trial  of  s.uch  ac- 
tion against  any  common  carrier 
the  defendant  may  set  off  therein 
any  sum  it  has  contributed  toward 
any  such  insurance,  relief  benefit, 
or  indemnity  that  may  have  been 
paui  to  the  injured  employe,  or  in 
case  of  his  death,  to  his  personal 
representative. 

Sec.  4.  That  no  action  shall  be 
maintained  under  this  act,  luiless 
commenced  within  one  j^ear  from 
the  time  the  cause  of  action  ac- 
crued. 


gence  in  any  case  where  the  vio- 
lation by  such  common  cjirrier  of 
any  statute  enacted  for  the  safety 
of  employes  contributed  to  the  in- 
jury or  death  of  such  employe. 

Sec.  4.  That  in  any  action 
brought  against  any  common  car- 
rier under  or  by  virtue  of  any  of 
the  provisions  of  this  aot  to  re- 
cover damages  for  injuries  to,  or 
the  death  of,  any  of  its  employes, 
such  employe  shall  not  be  held  to 
have  assumed  the  risk  of  his  em- 
ployment in  any  case  where  the 
violation  by  such  common  carrier 
of  any  statute  enacted  for  the 
safety  of  employes  contributed  to 
the  injury  or  death  of  such  em- 
ploye. 

Sec.  5.  That  any  contract, 
rule,  regulation,  or  device  what- 
soever, the  purpose  and  intent  of 
which  shall  be  to  enable  any  com- 
mon carrier  to  exempt  itself  from 
any  liability  created  by  this  act, 
shall  to  that  extent  be  void:  Pro- 
vided, That  in  any  action  brought 
against  any  such  common  carrier 
under  or  by  virtue  of  any  of  the 
provisions  of  this  act,  such  com- 
mon carrier  may  set  off  therein 
any  sum  it  has  contributed  or 
paid  to  any  insurance,  or  relief 
benefit,  or  indemnity  that  may 
have  been  paid  to  the  injured  em- 
ploye, or  the  person  entitled 
thereto,  on  account  of  the  injury 
or  death  for  which  said  action  was 
brought. 


Sec.  6.  That  no  action  shall  be 
maintained  under  this  act  unless 
commenced  within  two  years  from 
the  day  the  cause  of  action  ac- 
crued. 
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Sec.  5.  That  nothing  in  this  act 
shall  be  held  to  limit  the  duty  of 
common  carriers  by  railroads,  or 
impair  the  rights  of  their  em- 
ployes under  the  Safety  Appliance 
Act  of  March  2,  1893,  as  amended 
April  1,  1896,  and  March  2,  1903. 

Approved  June  11,  1906;  34 
Stat,  at  Large,  232  c.  3073. 


Sec.  7.  That  the  term  "com- 
mon carrier"  as  used  in  this  act 
shall  include  the  receiver  or  re- 
ceivers, or  other  persons  or  corpo- 
rations charged  with  the  duty  of 
the  management  of  the  business  of 
a  common  carrier. 

Sec.  8.  That  nothing  in  this 
act  shall  be  held  to  limit  the  duty 
or  liability  of  common  carriers  or 
impair  the  rights  of  their  em- 
ployes under  any  other  act  or  acts 
of  Congress,  or  to  affect  the  prose- 
cution of  any  pending  proceeding 
or  right  of  action  under  the  act  of 
Congress,  entitled,  "An  act  relat- 
ing to  liability  o^  common  carriers 
in  the  District  of  Columbia  and 
Territories,  and  to  common  car- 
riers engaged  in  commerce  be- 
tween the  States  and  between  the 
States  and  foreign  nations  to  their 
employes,"  approved  June  11, 
1906. 

Approved  April  22,  1908. 


APPENDIX    B. 

EEPORT   OF   HOUSE   JUDICIAL   COMMITTEE    ON" 
FEDERAL  EMPLOYES'  LIABILITY  ACT. 

The  Committee  on  the  Judiciary,  to  whom  was  referred 
House  Bill  20310,  have  had  the  same  under  consideration,  and 
report  it  to  the  House  with  a  recommendation  that  it  pass. 

This  bill  relates  to  common  carriers  by  railroad  engaged  in 
interstate  and  foreign  commerce  and  in  commerce  in  the  Dis- 
trict of  Columbia,  the  Territories,  the  Canal  Zone,  and  other 
possessions  of  the  United  States.  It  is  intended  in  its  scope 
to  cover  all  commerce  to  which  the  regulative  power  of  Con- 
gress extends. 

The  purpose  of  this  bill  is  to  change  the  common-law  lia- 
bility-of  employers  of  labor  in  this  line  of  commerce,  for  per- 
sonal injuries  received  by  employees  in  the  service.  It  abol- 
ishes the  strict  common-law  rule  of  liability  which  bars  a  re- 
covery for  the  personal  injury  or  death  of  an  employee,  oc- 
casioned by  the  negligence  of  a  fellow-servant.  It  also  re- 
laxes the  common-law  rule  which  makes  contributory  negli- 
gence a  defense  to  claims  for  such  injuries.  It  permits  a 
recovery  by  an  employee  for  an  injury  caused  by  the  negli- 
gence of  a  co-employee ;  nor  is  such  a  recovery  barred  even 
though  the  injured  one  contributed  by  his  own  negligence 
to  the  injury.  The  amount  of  the  recovery,  however,  is  di- 
minished in  the  same  degree  that  the  negligence  of  the  in- 
jured one  contributed  to  the  injury.  It  makes  each  party  re- 
sponsible for  his  own  negligence,  and  requires  each  to  bear 
the  burden  thereof.  The  bill  also  provides  that,  to  the  extent 
that  any  contract,  rule,  or  regulation  seeks  to  exempt  the  em- 
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ployer  from  liability  created  by  this  act,  to  that  extent  such 
contract,  rule  or  regulation  shall  be  void. 

Many  of  the  States  have  already  changed  the  common-law 
rule  in  these  particulars,  and  by  this  bill  it  is  hoped  to  fix  a 
uniform  rule  of  liability  throughout  the  Union  with  reference 
to  the  liability  of  common  carriers  to  their  employees. 

Sections  1  and  2  of  this  bill  provide  that  common  carriers 
by  railroad,  engaged  in  interstate  and  foreign  commerce,  in 
commerce  in  the  District  of  Columbia,  the  Territories,  the 
Panama  Canal  Zone,  and  other  possessions  of  the  United 
States,  shall  be  liable  to  its  employees  for  personal  injuries  re- 
sulting from  its  negligence  or  by  reason  of  any  defect  or  in- 
sufficiency due  to  its  negligence  in  its  roads,  equipment,  or 
methods.  It  is  not  a  new  departure,  but  rather  goes  back  to 
the  old  law  which  made  the  master  liable  for  injury  occasioned 
by  the  negligence  of  his  servant,  either  to  a  co-servant  or  to 
a  third  person. 

The  doctrine  of  fellow-servant  was  first  enunciated  in  Eng- 
land in  1837,  and  since  that  time  it  has  been  generally  fol- 
lowed in  that  country  and  this,  except  where  abrogated  or 
modified  by  statute.  Whatever  reason  may  have  existed  for 
the  doctrine  at  the  time  it  was  first  announced,  it  can  not  be 
said  to  exist  now,  under  modern  methods  of  commerce  by  rail- 
road. It  is  possible  that  a  century  ago,  under  industrial  meth- 
ods and  systems  as  they  then  existed,  co-employees  could  have 
some  influence  over  each  other  tending  to  their  personal  saf  et^^ 
It  is  possible  that  they  could  know  something  of  the  habits 
and  characteristics  of  each  other.  Under  present  industrial 
methods  and  systems  this  can  not  be  true.  Then  they  worked 
with  simple  tools  and  were  closely  associated  with  each  other 
in  their  work.  Xow  they  work  with  powerful  and  complex 
machinery,  with  widely  diversified  duties,  and  are  distributed 
over  larger  areas  and  often  widely  separated  from  each  other. 
Under  present  methods,  personal  injuries  have  become  a  pro- 
digious burden  to  the  emploj^ees  engaged  in  our  industrial 
and  commercial  systems. 

The  master  should  be  made  wholly  responsible  for  injury 
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to  the  servant  by  reason  of  the  negligence  of  a  co-servant. 
He  exercises  the  authority  of  choosing  the  employees  and  if 
made  responsible  for  their  acts  while  in  line  of  duty  he  will 
be  induced  to  exercise  the  highest  degree  of  care  in  selecting 
competent  and  careful  persons  and  will  feel  bound  at  all 
times  to  exercise  over  employees  an  authority  and  influence 
which  will  compel  the  highest  degree  of  care  on  their  part 
for  the  safety  of  each  other  in  the  performance  of  their 
duties. 

These  sections  make  the  employer  liable  for  injury  caused 
by  defects  or  insufficiencies  in  the  roadbed,  tracks,  engines, 
machinery,  and  other  appliances  used  in  the  operation  of  rail- 
roads. Over  these  things  the  employee  has  absolutely  no  au- 
thority. The  employer  has  complete  authority  over  them, 
both  in  their  construction  and  in  their  maintenance.  It  is 
a  very  hard  rule,  indeed,  to  compel  men,  who  by  the  exigen- 
cies and  necessities  of  life  are  bound  to  labor,  to  assume  the 
risks  and  hazards  of  the  employment,  M^hen  these  risks  and 
hazards  could  be  greatly  lessened  by  the  exercise  of  proper 
care  on  the  part  of  the  employer  in  providing  safe  and  proper 
machinery  and  equipment  with  which  the  employee  does  his 
work.  We  believe  that  a  strict  rule  of  liability  of  the  em- 
ployer to  the  employee  for  injuries  received  for  defective 
machinery  will  greatly  lessen  personal  injuries  on  that  ac- 
count. The  common-law  rules  of  fellow-servants  and  assump- 
tion of  risk  still  prevail  in  many  of  the  States,  and  without 
any  apparent  good  reason.  In  recent  years  many  of  the 
countries  of  Europe  have  adopted  new  rules  of  liability, 
which  greatly  relieve  the  harshness  of  the  common  law  as 
it  still  exists  in  some  of  the  States. 

In  1888  England  passed  an  act  which  abolished  the  doctrine 
of  fellow-servant  with  reference  to  the  operation  of  railroad 
trains,  and  in  1897  it  extended  this  law"  to  apply  to  many 
of  the  hazardous  employments  of  the  country. 

For  many  years  the  doctrine  in  German}^  has  been  yielding 
step  by  step  to  better  rules,  until  for  the  last  quarter  of  a 
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century  it  does  not  apply  to  any  of  the  hazardous  occupa- 
tions. 

In  1869  Austria  passed  a  law  making  railroad  companies 
liable  for  all  injuries  to  their  employees  except  where  the 
injury  was  due  to  the  victim's  own  negligence. 

The  Code  Napoleon  made  the  employer  answerable  for  all 
injuries  received  by  his  workmen,  and  this  code  is  still  in 
force  in  Belgium  and  Holland. 

Other  European  countries  have  from  time  to  time  made 
laws  fixing  the  liability  of  the  master  for  damages  caused  by 
the  negligent  act  of  his  servant. 

Many  of  the  States  have  passed  laws  modifying  the  doc-  ■ 
trine  as  changing  conditions  required  it  and  justice  to  the 
employee  demanded  it. 

Alabama  in  1885  eliminated  the  doctrine  so  far  as  it  re- 
lates to  railroads,  and  in  other  particulars. 

Arkansas  in  1893  qualified  the  doctrine  as  to  railroad  em- 
ployment. 

Georgia  in  1856  entirely  abolished  the  doctrine  as  to  rail- 
roads. 

Iowa  abolished  it  as  to  train  operatives  in  1862. 

Kansas  did  the  same  thing  in  1874. 

The  latest  statute  in  Wisconsin  on  the  subject  abolished 
the  fellow-servant  doctrine  as  to  employees  actually  engaged 
in  operating  trains. 

^Minnesota  did  the  same  thing  in  1887. 

Florida.  Ohio,  Mississippi,  and  Texas  have  changed  the 
doctrine  to  the  advantage  of  the  employee. 

North  Carolina,  North  Dakota,  and  ]Massaehusetts  have 
practically  eliminated  the  doctrine  as  regards  the  operation 
of  railroad  trains. 

Colorado  in  1901  abolished  the  doctrine  in  toto. 

Other  States  have  either  abolished  it  or  modified  it  as  re- 
gards the  operation  of  railroads. 

As  compared  with  the  law  now  in  force  in  other  countries 
anrl  in  many  of  fho^  States,  the  ehanges  made  in  the  law  of 
fellow-servant  by  this  bill  are  not  radical.    The  doctrine  as 
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regards  tho  hazardous  occupations  is  being  relegated  every- 
where. 

A  Federal  Statute  of  this  character  v/ill  supplant  the  num- 
erous State  Statutes  on  the  subject  so  far  as  they  relate  to  in- 
terstate commerce.  It  will  create  uniformity  throughout  the 
Union,  and  the  legal  status  of  such  employer's  liability  for 
personal  injuries,  instead  of  being  subject  to  numerous  rules, 
will  be  fixed  by  one  rule  in  all  the  States. 

It  is  thought  that  the  adoption  of  the  rule,  as  provided  in 
this  section,  will  be  conducive  to  greater  care  in  the  operation 
of  railroads.  As  it  is  now,  where  the  doctrine  of  fellow- 
servant  is  in  force,  no  one  is  responsible  for  the  injury  or 
death  of  an  employee  if  caused  by  the  carelessness  of  a  co- 
employee.  The  co-servant  who  is  guilty  of  negligence  result- 
ing in  the  injury  may  be  liable,  but  as  a  rule  he  is  not  re- 
sponsible, and  hence  the  injury  is  not  compensated.  The  em- 
ployee is  not  held  by  the  employer  to  such  strict  rules  of  cau- 
tion for  the  safety  of  his  co-employee,  because  the  employer 
is  not  bound  to  pay  the  damages  in  case  of  injury.  If  he 
were  held  liable  for  damages  for  every  injury  oeeasiond  by 
the  negligence  of  his  servant,  he  would  impose  the  same  strict 
rules  for  the  safety  of  his  employees  as  he  does  for  the  safety 
of  passengers  and  strangers.  He  will  make  the  employment 
of  his  servant  and  his  retention  in  the  service  dependent 
upon  the  exercise  of  higher  care,  and  this  will  be  the  stronger 
inducement  to  the  employee  to  act  with  a  higher  regard  for 
the  safety  of  his  fellow- workmen. 

Section  3  is  a  modification  of  the  common-law  rule  of  con- 
tributory negligence.  It  does  not  abolish  the  law.  Under  its 
provisions  contributory  negligence  still  bars  a  recovery  for 
personal  injury  so  far  as  the  injury  is  due  to  the  contributory 
negligence  of  the  employee,  but  entitles  the  employee  to  re- 
cover for  the  injury  so  far  as  it  is  due  to  the  negligence  of 
the  employer.  It  differs  from  the  Act  passed  by  Congress  in 
June,  1906,  on  this  point,  in  this:  That  law  provided  that 
contributory  negligence  did  not  bar  a  recovery  if  the  negli- 
gence of  the  employee  was  slight  and  that  of  the  employer 
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was  gross  in  comparison.  That  law  modified  the  common- 
law  rule  of  contributory  negligence  and  also  contained  a  mod- 
ification of  the  common-law  doctrine  of  comparative  negli- 
gence. We  are  unable  to  see  any  justification  whatever  in  the 
common-law  doctrine  of  comparative  negligence  anywhere. 
It  is  the  only  rule  of  negligence  that  permits  an  employee  to 
recover  damages  for  injury  to  which  his  own  negligence  con- 
tributed. Comparative  negligence  is  absolutely  wrong  in 
principle,  for  the  reason  that  it  permits  the  employee  to  re- 
cover full  damages  for  injury,  even  though  his  own  negligence 
contributed  to  it.  It  is  true,  as  the  law  states  it.  he  can  only 
recover  damages  when  his  contributory  negligence  is  slight 
and  that  of  the  employer  is  gross  in  comparison.  But  that 
rule  does  not  undertake  to  diminish  the  verdict  in  proportion 
to  the  negligence  of  the  employee.  This  may  be  said  in  behalf 
of  the  doctrine  of  contributory  negligence  in  its  conuuon-law 
purity,  and  it  is  the  only  reason,  so  far  as  we  know,  that  has 
ever  been  assigned  for  its  existence :  It  tends  to  make  the 
employee  exercise  a  higher  degree  of  care  for  his  own  safety. 

If  that  is  a  good  reason  for  the  existence  of  that  rule,  then 
we  believe  that  Section  3  of  this  bill  is  a  very  great  improve- 
ment on  that  doctrine,  for  the  reason  that  it  imposes  the  bur- 
den of  the  employer's  negligence  on  the  employer,  and  he 
will  thus  be  induced  to  exercise  higher  care  in  the  selection 
of  his  employees,  and  in  other  ways,  for  the  saf et>^  of  persons 
in  his  employment.  If  the  law  imposes  on  the  employee  the 
burden  of  his  ovra  negligence,  that  is  certainly  sufficient,  and 
that  is  what  this  section  seeks  to  do,  and  it  also  seeks  to  im- 
pose upon  the  employer  the  burden  of  his  negligence.  It 
provides  that  contributory  negligence  shall  not  bar  a  recov- 
erj'  for  injury  due  to  the  negligence  of  the  employer.  It  pro- 
vides that  the  jury  shall  diminish  the  damages  suffered  by 
the  injured  employee  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employee. 

It  is  urged  by  some  that  such  a  provision  is  impracticable 
of  administration  and  that  juries  will  not  divide  the  damages 
in  accordance  with  the  negligence  committed  by  each.     The 
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same  objection  can  be  urged  against  the  provision  of  the  bill 
passed  by  Congress  in  190G,  which  provided  that  only  slight 
negligence  should  not  bar  a  recovery,  but  that  the  jury  should 
diminish  damages  in  proportion  to  such  slight  negligence. 
Under  that  provision  the  jury  would  have  the  same  difficulty, 
if  any,  in  apportioning  the  damages  according  to  the  negli- 
gence of  each  party.  We  submit,  further,  that  this  section 
of  the  bill  is  free  from  the  very  unjust  principle  contained  in 
the  common-law  doctrine  of  comparative  negligence  which  al- 
lowed the  employee  to  recover  full  damages  for  injury  to 
which  his  own  negligence  contributed  in  some  degree.  It  is 
not  a  just  criticism  of  a  law,  conceding  the  righteousness  of 
its  principles,  to  say  that  it  is  impracticable  of  administra- 
tion. "We  submit  that  the  principle  in  this  section  is  ideal 
justice,  against  which  no  fair  argtmient  can  be  made.  It  is 
better  that  legislatures  pass  just  and  fair  lav/s,  even  though 
they  may  be  difficult  of  administration  by  the  courts,  rather 
than  to  pass  unjust  and  unfair  laws  because  they  may  be  more 
easily  administered  by  the  courts.  Courts  ought  not  to  be 
compelled  to  administer  the  common-law  doctrine  of  con- 
tributory negligence,  which  puts  upon  the  employee  the  whole 
burden  of  negligence,  even  though  his  negligence  was  slight 
and  that  of  the  employer  was  gross.  That  law  might  to  some 
extent  induce  higher  care  on  the  part  of  the  employee,  but 
in  the  same  degree,  and  for  the  same  reason,  it  induces  the 
employer  to  have  less  regard  and  less  care  for  the  safety  of 
his  employees. 

It  is  urged  that  juries  under  this  law  will  wholly  ignore 
the  negligence  committed  by  the  employee  and  charge  all  the 
injury  to  the  negligence  of  the  employer.  We  do  not  believe 
that  this  will  be  the  result  of  the  administration  of  this  sec- 
tion. We  believe  it  will  appeal  to  juries  as  eminently  just 
and  they  will  undertake  to  enforce  it  literally  to  the  best  of 
their  skill.  If  juries  under  the  common-law  rule  of  contribu- 
tory negligence  have  been  disposed  to  assess  damages  in  spite 
of  the  fact  that  the  defendant  contributed  to  the  injury  by 
his  own  negligence,  it  may  be  said  that  the  jury  recognizes 


25'!  FEDERAL   EMPLOYERS'   LIABILITY   ACT. 

the  injustice  of  the  law  and  undertakes  to  correct  it  by  what 
they  consider  a  just  and  righteous  verdict.  There  is  nothing 
in  this  law  that  will  induce  such  a  sentiment  in  the  minds 
of  the  jury,  but  it  will  appeal  to  them  as  the  true  principle, 
and,  in  our  judgment,  they  will  seek  to  apply  it  fairly  in  the 
courts. 

Beach,  in  his  work  on  contributory  Negligence,  page  136, 
comments  on  the  law  as  provided  in  this  section  as  follows: 

"Much  may  be  said  in  favor  of  the  nde  which  counts  the 
plaintiff's  negligence  in  mitigation  of  the  damages  in  those 
cases  which  frequently  arise,  wherein,  on  one  hand,  a  real 
injury  has  been  suffered  by  the  plaintiff  by  reason  of  the  cul- 
pable negligence  of  the  defendant,  and  yet,  where,  on  the 
other  hand,  the  plaintiff's  conduct  was  such  as  to  some  ex- 
tent contribute  to  the  injury,  but  in  so  small  a  degree  that 
to  impose  upon  him  the  entire  loss  seems  not  to  take  a  just 
account  of  the  defendant's  negligence.  In  those  cases,  which 
may  be  denominated  'hard  cases,'  the  Georgia  and  Tennessee 
rule  in  miticfltion  of  damages  without  necest-sarily  sacrificing 
the  principle  upon  which  the  law  as  to  contributory  negli- 
gence rests  is  a  rule  against  which,  in  respect  of  justice  and 
humanity,  nothing  can  be  said.  Where  the  severity  of  the 
general  rule  might  refuse  the  plaintiff  any  remedy  whatever, 
as  the  sheer  injustice  of  the  rule,  as  laid  down  in  Davis  v. 
Mann,  would  impose  the  whole  liability  upon  the  defendant, 
it  is  quite  possible  to  conceive  a  case  where  the  application 
of  the  rule  which  mitigates  the  damages  in  proportion  to  the 
plaintiff's  misconduct,  but  does  not  decline  to  impose  them 
at  all,  would  work  substantial  justice  between  the  parties." 

Shearman  and  Redfield  on  the  Law  of  Negligence,  fifth  edi- 
tion, page  158,  in  speaking  of  this  rule,  say: 

"This  is  substantially  an  adoption  of  the  admiralty  rule, 
which  is  cortainly  nearer  ideal  justice,  if  juries  could  be 
trusted  to  act  upon  it." 

The  United  States  has  adhered  much  closer  to  the  common- 
law  doctrine  of  contributory  negligence  than  the  leading 
countries  of  Europe.     The  laws  of  England,  Germany,  and 
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Italy  go  much  further  to  discharge  the  employee  from  the 
responsibility  of  his  own  act  than  does  the  common-law  doc- 
trine of  comparative  negligence. 

The  laws  of  France,  Switzerland,  and  Russia  are  in  prac- 
tical accord  with  the  provisions  of  section  3  of  this  bill. 

The  rule  provided  for  in  this  section  is  recognized  to  some 
extent  in  this  country.  Maryland  and  some  of  the  other 
States  have  passed  statutes  seeking  to  divide  the  responsibility 
where  both  parties  are  guilty  of  negligence. 

The  provisions  of  this  section  are  certainly  just.  What  can 
be  more  fair  than  that  each  party  shall  suffer  the  conse- 
quences of  his  own  carelessness?  It  certainly  appeals  more 
strongly  to  the  fair  mind  than  the  proposition  that  the  em- 
ployee shall  have  no  redress  whatever,  even  though  his  injury 
is  due  mainly  to  the  negligence  of  another.  As  a  consequence 
of  this  legislation,  we  believe  there  will  be  fewer  accidents. 
By  the  responsibility  imposed,  both  parties  will  be  induced  to 
the  exercise  of  greater  diligence,  and  as  a  result  the  public 
Avill  travel  and  property  will  be  transported  in  greater  safety. 

The  proviso  in  section  3  is  to  the  effect  that  contributory 
negligence  shall  not  be  charged  to  the  employee  if  he  is  in- 
jured or  killed  by  reason  of  the  violation,  by  the  employer,  of 
any  statute  enacted  for  the  safety  of  employees.  The  effect 
of  the  provision  is  to  make  a  violation  of  such  a  statute  neg- 
ligence per  se  on  the  part  of  the  employer.  The  courts  of 
some  States  have  held  this  as  a  principle  of  the  common-law. 
Other  States  have  enacted  it  into  statute. 

Section  4  provides,  in  effect,  that  the  employee  shall  not  be 
charged  with  the  assumption  of  risk  in  case  he  is  injured  by 
reason  of  the  violation  of  the  employer  of  a  statute  enacted 
for  the  safety  of  employees.  This  section  lil^ewise  makes  the 
violation  of  such  a  statute  negligence  per  se  on  the  part  of  the 
employer,  and  is  already  the  law  in  many  of  the  States  of  the 
Union. 

Section  5  renders  void  any  contract  or  rule  whereby  a  com- 
mon carrier  seeks  to  exempt  itself  from  liability  created  by 
this  act.    Many  of  the  States  have  enacted  laws  making  void 
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such  contracts  and  regulations,  and,  so  far  as  we  are  informed, 
these  statutes  have  been  sustained  by  the  courts.  The  fol- 
lowing States  have  incorporated  into  their  statutes  language 
similar  to  the  language  contained  in  this  bill  on  this  question : 
Arkansas,  California,  Colorado,  Florida,  Georgia,  Indiana, 
Iowa,  Massachusetts,  Minnesota,  Llississippi,  Montana,  Ne- 
braska, Nevada,  New  York,  North  Carolina,  North  Dakota, 
Ohio,  Oregon,  South  Carolina,  South  Dakota,  Texas,  Virginia, 
"Wisconsin,  and  Wyoming.  The  Supreme  Court  of  Ohio  held 
that  a  contract  exempting  a  railroad  company  from  liability 
for  injuries  was  void  under  the  common  law  as  against  public 
safety.  Likewise  the  Supreme  Court  of  Arkansas  and  the 
court  of  appeals  of  Virginia  have  held  the  same  doctrine.  The 
Courts  of  NeAv  York  have  held  that  such  contracts,  though 
based  on  a  consideration,  are  void  as  against  public  policy. 
The  statutes  of  Ohio  and  Iowa  fixing  the  liability  of  employer 
to  employees,  containing  provisions  similar  to  this  section, 
have  been  held  constitutional  by  the  Federal  Courts,  although 
the  cases  in  which  these  decisions  were  rendered  did  not  ex- 
pressly turn  on  that  question.  The  courts  of  Alabama  have 
held  such  contracts  void,  regardless  of  statute.  In  Georgia 
•and  Pennsylvania  such  contracts  have  been  held  valid,  but 
since  the  decision  in  Georgia  that  State  has  adopted  a  statute 
making  them  void. 

This  provision  is  necessary  in  order  to  make  effective  sec- 
tions 1  and  2  of  the  bill.  Some  of  the  railroads  of  the  coun- 
try insist  on  a  contract  with  their  employees  discharging  the 
company  from  liability  for  personal  injuries. 

In  any  event,  the  employees  of  many  of  the  conunon  car- 
riers of  the  country  are  to-day  working  under  a  contract  o£. 
employment  which  by  its  terms  releases  the  company  from 
liability  for  damages  arising  out  of  the  negligence  of  other 
employees.  As  an  illustration  we  quote  one  paragrajDh  from 
a  blank  form  of  application  for  a  situation  with  the  American 
Express  Cimipany,  and  entitled  "Rules  governing  employ- 
ment by  this  company:" 

"I  do  further  agree,  in  consideration  of  my  employment  by 
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said  American  Express  Company,  that  I  will  assume  all  risks 
of  accident  or  injury  which  I  shall  meet  with  or  sustain  in 
the  course  of  such  employment,  whether  occasioned  by  the 
negligence  of  said  company  or  any  of  its  members,  officers, 
agents,  or  employees,  or  otherwise ;  and  that  in  case  I  shall 
at  any  time  suffer  any  such  injury,  I  will  at  once  execute  and 
deliver  to  said  company  a  good  and  sufficient  release,  under 
my  hand  and  seal,  of  all  claims,  demands,  and  causes  of  ac- 
tion arising  out  of  such  injury  or  connected  therewith  or  re- 
sulting therefrom ;  and  I  hereby  bind  myself,  my  heirs,  ex- 
ecutors, and  administrators,  with  the  payment  to  said  express 
company,  on  demand,  of  any  sum  which  it  may  be  compelled 
to  pay  in  consequence  of  any  such  claim  or  in  defending  the 
same,  including  all  counsel  fees  and  expenses  of  litigation 
connected  therewith. ' ' 

While  many  of  the  States  have  enacted  statutes  making 
such  contracts  void,  yet  the  United  States  Supreme  Court, 
there  being  no  Federal  statute  on  the  subject,  have  held  a 
similar  contract  valid  in  the  case  of  Voigt  v.  Baltimore  and 
Ohio  Southwcsio'ii  Railroad  (176  U.  S.,  p.  498).  In  this  case 
the  railroad  company  entered  into  a  contract  with  an  express 
company  whereby  it  agreed  to  carry  the  business  of  the  ex- 
press company,  to  furnish  it  with  cars  and  certain  facilities 
over  its  road,  and  to  carry  its  messengers,  in  consideration 
of  which  the  express  company  agreed  to  save  harmless  the 
railroad  company  for  all  claim  for  damages  for  personal  in- 
jury received  by  its  employees,  whether  the  injuries  were 
caused  by  the  negligence  of  the  railroad  company  or  other- 
wise. 

Voigt  entered  the  service  of  the  express  company  as  mes- 
senger, and  by  the  contract  of  his  employment  he  agreed  to 
assume  all  the  risk  of  accident  and  injury  and  to  indemnify 
and  save  harmless  the  express  company  from  all  claims  that 
might  be  made  against  it  for  injury  he  might  suffer,  whether 
resulting  from  negligence  or  otherwise,  and  to  execute  a  re- 
lease for  the  same. 

Voigt  was  injured  and  sued.    The  court  said : 
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"He  was  not  constrained  to  enter  into  the  contract  where- 
by the  railroad  company  was  exonerated  from  liability  to  him, 
but  entered  into  the  same  freely  and  voluntarily,  and  ob- 
tained the  benefit  of  it  by  securing  his  appointment  as  such 
messenger,  and  that  such  a  contract  did  not  contravene  pub- 
lic policy." 

In  the  case  of  O'Brien  v.  C.  and  X.  IV.  By.  Co.  (Fed.  Rep. 
vol.  116,  p.  502),  which  involved  the  statute  of  Iowa  making 
such  contracts  invalid,  the  court  said : 

"That  v>-hile  such  contracts  would  be  effective  to  protect 
the  railroad  company  from  liability  at  common-law,  under 
such  statutory  provisions  declaratory  of  the  public  policy 
of  the  State  they  were  invalid  and  constituted  no  defense  to 
an  action  against  it  for  the  death  of  the  messenger  occurring 
in  the  State  of  Iowa  by  reason  of  the  wrecking  of  the  express 
ear  in  which  he  was  employed,  through  the  negligence  and 
want  of  ordinary  care  of  defendant  or  its  servants,  whether 
the  messenger  be  regarded  as  an  employee  of  the  defendant 
or  not. ' ' 

This  section  of  the  bill,  however,  provides  that  the  common 
carrier  may  set  off  against  any  claim  for  damages  whatever 
it  has  contributed  toward  such  insurance,  relief  benefit,  or 
indemnity  that  may  have  been  paid  to  the  injured  employee, 
which  would  seem  to  be  entirely  fair  and  all  that  ought  to  be 
required  of  the  employee. 

Some  of  the  roads  of  the  country  have  established  vrhat  are 
called  "relief  departments,"  which  seek  to  operate  a  species 
of  insurances  for  the  employee  against  the  hazards  of  the  em- 
plojTuent,  but,  so  far  as  we  know,  all  their  forms  of  contracts, 
used  by  these  relief  departments  to  insure  the  employee,  dis- 
charge the  company  from  every  possible  liability  for  personal 
injuries  to  the  employee.  This  release  is  made  by  its  terms  of 
agreement  in  consideration  of  the  contributions  of  the  eom- 
panj'  to  the  relief  fund. 

The  following  is  one  of  the  paragraphs  from  the  form  of 
application  for  membership  in  the  relief  department  used  by 
the  Baltimore  and  Ohio  Railroad  Company: 
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"I  further  agree  that,  in  consideration  of  the  contributions 
of  said  company  to  the  relief  department  and  of  the  guar- 
anty by  it  of  the  payment  of  the  benefits  aforesaid,  the  ae- 
(•,o})tancc  of  benefits  from  such  relief  feature  for  the  injury  or 
death  shall  operate  as  a  release  of  all  claims  against  said  com- 
pany, or  any  company  owning  or  operating  its  branches  or 
divisions,  or  any  company  over  whose  railroad,  right  of  way, 
or  property  the  said  Baltimore  and  Ohio  Railroad  Company 
or  any  company  owning  or  operating  its  branches  or  divisions 
shall  have  the  right  to  run  or  operate  its  engines  or  cars  or 
send  its  employees  in  the  performance  of  their  duty,  for  dam- 
ages by  reason  of  such  injury  or  death  which  could  be  made 
by  or  through  me;  and  that  the  superintendent  may  require, 
as  a  condition  precedent  to  the  payment  of  such  benefits,  that 
all  acts  by  him  deemed  appropriate  or  necessary  to  effect  the 
full  release  and  discharge  of  the  said  companies  from  all  such 
claims  be  done  bj^  those  who  might  bring  suit  for  damages 
by  reason  of  such  injury  or  death ;  and  also  that  the  bringing 
of  such  a  suit  by  me,  my  beneficiary  or  legal  representative, 
or  for  the  use  of  my  beneficiary  alone,  or  with  others,  or  the 
payment  by  any  of  the  companies  aforesaid  of  damages  for 
such  injury  or  death  recovered  in  any  suit  or  determined  by 
a  compromise  or  any  costs  incurred  therein,  shall  operate  as 
a  release  in  full  to  the  relief  department  of  all  claims  by  rea- 
son of  membership  therein. ' ' 

The  form  of  other  application  used  by  other  companies  are 
similar  in  terms  to  the  cited,  and  make  acceptance  of  beneiits 
from  said  fund  a  release  of  all  claims  for  damages  for  injury 
or  death. 

By  an  act  concerning  common  carriers  engaged  in  inter- 
state commerce  and  .their  employees,  approved  June  1,  1898, 
known  as  the  "ar])itration  law,"  it  is  made  a  misdemeanor 
on  the  part  of  any  employer  subject  to  the  provisions  of  that 
act: 

"To  require  any  employee  or  any  person  seeking  emploj''- 
ment,  as  a  condition  of  such  employment,  to  enter  into  a  con- 
tract whereby  such  employee  or  applicant  for  employment 
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shall  agree  to  contribute  to  any  fund  for  charitable,  sociable, 
or  beneficial  purposes ;  to  release  such  employer  from  legal 
liability  for  any  personal  injury  by  reason  of  any  benefit 
arising  from  the  employer's  contribution  to  such  fund." 

We  believe  this  bill  meets  the  objections  of  the  Supreme 
Court  to  the  act  of  June  11,  1906,  known  as  the  "employers' 
liability  act"  in  the  case  of  Howard,  administratrix  etc.,  v. 
Illinois  Central  Eailroad  Company,  et  at.  6  Cong.  Record,  1st 
Sess.  pp.  4434-4436. 
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ENGLISH  EMPLOYERS'  LIABILITY  ACT. 

The  English  Employers'  Liability  Act  of  1880^  provides: 
"Where  *  *  *  personal  injury  is  caused  to  a  work- 
man (1)  By  reason  of  any  defect  in  the  condition  of  the 
ways,  work,  machinery  or  plant  connected  w^ith  or  used  in 
the  business  of  the  employer;  or  (2)  By  reason  of  the 
negligence  of  any  person  in  the  service  of  the  employer  who 
has  any  superintendence  entrusted  to  him  whilst  in  the  ex- 
ercise of  such  superintendence;  or  (3)  By  reason  of  the 
negligence  of  any  person  in  the  service  of  the  employer  to 
whose  orders  or  directions  the  workman  at  the  time  of  the 
injury  was  bound  to  conform,  and  did  conform,  where  such 
injury  resulted  from  his  having  to  conform;  or  (4)  By  rea- 
son of  the  act  or  omission  of  any  person  in  the  service  of 
the  employer  done  or  made  in  obedience  to  the  rules  or  by- 
laws of  the  employer  or  in  obedience  to  particular  instruc- 
tions given  by  any  person  delegated  with  the  authority  of 
the  employer  in  that  behalf;  or  (5)  By  reason  of  the  negli- 
gence of  any  person  in  the  service  of  the  employer  who  has 
the  charge  or  control  of  anj^  signal,  points,  locomotive  en- 
gine, or  train  upon  a  railway,  the  workman,  or  in  case  the 
injury  results  in  death,  the  legal  personal  representatives 
of  the  workman,  and  any  persons  entitled  in  case  of 
death,  shall  have  the  same  right  of  compensation 
and  remedies  against  the  employer  as  if  the  workman 
had  not  been  a  workman  of  nor  in  the  service  of 
the  employer,  nor  engaged  in  his  work."  "A  workman 
shall     not     be     entitled     under     this     act     to     any     right 

>  43  and  44  Vict.  42. 
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of  compensation  or  remedy  against  the  employer  in 
any  of  the  following  eases;  that  is  to  say:  (1)  Under  sub- 
section one  of  Section  one,  unless  the  defect  therein  men- 
tioned arose  from,  or  had  not  been  discovered  or  remedied 
owing  to  the  negligence  of  the  employer,  or  of  some  person 
in  the  service  of  the  employer,  and  entrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition;  (2)  Lender  sub-section  four  of 
Section  one.  unless  the  injury  resulted  from  some  impro- 
priety or  defect  in  the  rules,  by-laws,  or  instructions  therein 
mentioned;  provided,  that  where  a  rule  or  by-law  has  been 
approved  or  has  been  accepted  as  a  proper  rule  or  by-law 
by  one  of  Her  Majesty's  Principal  Secretaries  of  State,  or 
by  the  Board  of  Trade,  or  any  other  department  of  the 
government,  under  or  by  virtue  of  any  act  of  Parliament,  it 
shall  not  be  deemed  for  the  purposes  of  this  act  to  be  an 
improper  or  defective  rule  or  by-law;  (3)  In  any  case  where 
the  workman  knew  of  the  defect  or  negligence  which  caused 
his  injury,  and  failed  within  a  reasonable  time  to  give,  or 
cause  to  be  given,  information  thereof  to  the  employer  or 
some  person  superior  to  himself  in  the  service  of  the  em- 
ployer, unless  he  was  aware  that  the  employer  or  such 
superior  already   knew   of  the   said   defect   or  negligence." 

ENGLISH  ACT  CONSTRUED. 

In  Roberts'  Duty  and  Liability  of  Employers  it  is  said 
of  this  act :  "It  does  not  altogether  abolish  the  defense  of 
common  employment.-  It  does  not  make  the  employer  re- 
sponsible for  the  acts  of  persons  who  either  are  not  his 
servants,  or  are  not  acting  within  the  scope  of  their  employ- 
ment as  such.  It  does  not  make  him  responsible  for  acts  or 
omissions  vrhich   do   not   constitute   a   breach   of   duty.^     It 

'Citing  Ciblis  v.  Great  Western  R.,    p.    1161:     Hamilton    v.    Hyde 

R.  Co.   12  Q.  B.  Div.  211:    Rabins  Park  Foundry  22:   Sc.  L.  R.  709; 

V.  Cubit,  140  L.  T.  535.  Walsh   v.    Whitely,   21    Q.    B   Div, 

•Citinj^    Grant    v.    Drysdalc,    10  371. 
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does  not  create  a  new  cause  of  action  where  none  was  in 
existence  previously/  but  only  adds  a  remedy  against  a  per- 
son other  than  the  wrongdoer,  or,  in  other  words,  directs  an 
old  cause  of  action  against  a  new  defendant.  It  does  not 
give  an  absolute  right  of  action,  but  merely  removes  one 
defense,"  placing  the  workman  even  when  all  the  conditions 
have  been  satisfied,  only  in  the  position  of  one  of  the  public.® 
From  which  it  follows  that  it  does  not  make  the  employer 
responsible  where  the  workman  has  been  guilty  of  contribu- 
tory negligence  ;^  or  has,  within  the  meaning  of  the  maxim, 
volenti  non  fit  injuria,  voluntarily  undertaken  the  conse- 
quences of  that  which  but  for  his  acceptance  of  the  risk 
would  have  constituted-  a  breach  of  duty  on  the  part 
of  the  employer.*'  It  does  not  impose  any  liability  on  the 
employer  in  favor  of  either  the  representatives  or  the  rela- 
tives of  an  injured  workman,  unless  the  workman's  death 
results  from  the  injury.  And  lastly,  it  does  not,  as  we  have 
seen,  deprive  the  workman  of  any  right  of  action  against 
the  employer  which  is  given  him  by  the  common  law. ' '  ^ 

*  Citing      Thomas      v.      Quarter-  *  Citing  Yarmouh    v.   France,    19 

main,  18  Q.  B.  Div.,  pp.  692,  093;  Q.  B.  Div.,  659. 

Morrison  v.  Baird,  10  R.,  p.  277 ;  °  Roberts     Em.ployers'     Liability 

Robertson  v.  Russell,  12  R.,  p.  638.  Act,  p.  248. 

^  Citing  Yarmouth  v.  France,  19 

Q.    B.    Div.,    p.    659 ;    Morrison   v.  '  Note. — similar     statutes     have 

Baird.  10  R.,  pp.  277,  278   (S.  C.)  been  lield  constitutional.     Holden  v. 

"Citing  Thom.as  v.  Quartermain,  Hardy,  169  U.  S.  366;   18  Sup.  Ct. 

18   Q.   B.   DJA'.,   p.   693;    Stuart  v.  Rep.  383.     But  see  Ritchie  v.  Peo- 

Evans.  31  W.  R.  706.  pie,    155    III.    98;    40   N.    E.    Rep. 

'  Citing  Thomas  v.  Quartermain,  454 ;   29  L.  R.  A.  79 ;   and  Low  v. 

at  p.  698.  Rees    Printing    Co.    41    Neb.    127; 

59  Pac.  Rep.  362;  24  L.  R.  A.  702. 
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SAFETY   APPLIANCE     ACTS. 

An  act  to  promote  the  safety  of  employes  and  travelers 
upon  railroads  by  compelling  common  carriers  engaged 
in  interstate  commerce  to  equip  their  cars  with  auto- 
matic couplers  and  continuous  brakes  and  their  loco- 
motives with  driving-wheel  brakes,  and  for  other 
purposes. 

Sec.  1.  Be  it  enacted  hy  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress  as- 
sembled, That  from  and  after  the  first  day  of  January, 
eighteen  hundred  and  ninety-eight,  it  shall  be  unlawful  for 
any  common  carrier  engaged  in  interstate  commerce  by  rail- 
road to  use  on  its  line  any  locomotive-engine  in  moving  inter- 
state traffic  not  equipped  with  a  power  driving-wheel  brake 
and  appliances  for  operating  the  train  brake  system  or  to  run 
any  train  in  such  traffic  after  said  date  that  has  not  a  suffi- 
cient number  of  cars  in  it  so  equipped  with  power  or  train 
brakes  that  the  engineer  on  the  locomotive  drawing  such  train 
can  control  its  speed  without  requiring  brakeman  to  use  the 
common  hand  brake  for  that  purpose. 

Sec.  2.  That  on  and  after  the  first  day  of  January, 
eighteen  hundred  and  ninety-eight,  it  shall  be  unlawful  for 
any  such  common  carrier  to  haul  or  permit  to  be  hauled  or 
used  on  its  line  any  car  used  in  moving  interstate  traffic  not 
eciuipped  with  couplers  coupling  automatically  by  im])act, 
and  which  can  be  uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars. 

2G4 
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Sec.  3.  That  when  any  person,  firm,  company,  or  cor- 
poration engaged  in  interstate  commerce  by  railroad  shall 
have  equipped  a  sufficient  number  of  its  cars  so  as  to  com- 
ply with  the  provisions  of  Section  one  of  this  act,  it  may 
lawfully  refuse  to  receive  from  connecting  lines  of  road  or 
shipper  any  cars  not  equipped  sufficiently,  in  accordance 
with  the  first  section  of  this  act,  with  such  power  or  train 
brakes  as  will  work  and  readily  interchange  with  the  brakes 
in  use  on  its  own  cars,  as  required  by  this  act. 

Sec.  4.  That  from  and  after  the  first  day  of  July,  eighteen 
hundred  and  ninety-five,  until  otherwise  ordered  by  the  In- 
terstate Commerce  Commission,  it  shall  be  unlawful  for  any 
railroad  company  to  use  any  car  in  interstate  commerce  that 
is  not  provided  with  secure  grab  irons  or  handholds  in  the 
ends  and  sides  of  each  car  for  greater  security  to  men  in 
coupling  and  uncoupling  cars. 

Sec.  5.  That  within  ninety  days  from  the  passage  of  this 
act  the  American  Eailway  Association  is  authorized  hereby 
to  designate  to  the  Interstate  Commerce  Commission  the 
standard  height  of  draw  bars  for  freight  cars  measured  per- 
pendicular from  the  level  of  the  tops  of  the  rails  to  the 
centers  of  the  draw  bars,  for  each  of  the  several  gauges  of 
railroads  in  use  in  the  United  States,  and  shall  fix  a  maxi- 
mum variation  from  such  standard  height  to  be  allowed  be- 
tween the  draw  bars  of  empty  and  loaded  cars.  Upon  their 
determination  being  certified  to  the  Interstate  Commerce 
Commission,  said  Commission  shall  at  once  give  notice  of  the 
standard  fixed  upon  to  all  common  carriers,  owners,  or  lessees 
engaged  in  interstate  commerce  in  the  United  States  by  such 
means  as  the  Commission  may  deem  proper.  But  should  said 
association  fail  to  determine  a  standard  as  above  provided, 
it  shall  be  the  duty  of  the  Interstate  Commerce  Commission 
to  do  so,  before  July  first,  eighteen  hundred  and  ninety- 
four,  and  immediately  to  give  notice  thereof  as  aforesaid. 
And  after  July  first,  eighteen  hundred  and  ninety-five,  no 
cars    either  loaded  or  unloaded,  shall  be  used  in  interstate 
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traffic  which   do  not  comply  with  the  standard  above  pro- 
vided for. 

Sec.  6.  That  any  such  common  carrier  using  any  loco- 
motive engine,  running  any  train,  or  hauling  or  permitting 
to  be  hauled  or  used  on  its  line  any  car  in  violation  of  any 
of  the  provisions  of  this  act,  shall  be  liable  to  a  penalty  of 
one  hundred  dollars  for  each  and  every  such  violation,  to  be 
recovered  in  a  suit  or  suits  to  be  brought  by  the  United  States 
district  attorney  in  the  District  Court  of  the  United  States 
having  jurisdiction  in  the  locality  where  such  violation  shall 
have  been  committed ;  and  it  shall  be  the  duty  of  such  dis- 
trict attorney  to  bring  such  suits  upon  duly  verified  informa- 
tion being  lodged  with  him  of  such  violation  having  occurred ; 
and  it  shall  also  be  the  duty  of  the  Interstate  Commerce 
Commission  to  lodge  with  the  proper  district  attorneys  in- 
formation of  any  such  violations  as  may  come  to  its  Iniowl- 
edge,  Provided,  That  nothing  in  this  act  contained  shall 
apply  to  trains  composed  of  four-wheeled  cars  or  to  trains 
composed  of  eight-wheel  standard  logging  cars  where  the 
height  of  such  car  from  top  of  rail  to  center  of  coupling  does 
not  exceed  twenty-five  inches,  or  to  locomotives  used  in  haul- 
ing such  trains  when  such  cars  or  locomotives  are  exclusively 
used  for  the  transportation  of  logs.  (As  amended  April  1, 
1896,  29  U.  S.  Stat,  at  L.,  85,  ch.  87.) 

Sec.  7.  That  the  Interstate  Commerce  Commission  may 
from  time  to  time  upon  full  hearing  and  for  good  cause  ex- 
tend the  period  within  w^hich  any  common  carrier  shall  com- 
ply with  the  provisions  of  this  act. 

Sec.  8.  That  any  employe  of  any  such  carrier  wiio  may 
be  injured  by  any  locomotive,  car,  or  train  in  use  contrary 
to  the  provisions  of  this  act  shall  not  be  deemed  thereby  to 
have  assumed  the  risk  thereby  occasioned,  although  continu- 
ing in  the  employment  of  such  carrier  after  the  unlawful 
use  of  such  locomotive,  car,  or  train  had  been  brought  to 
his  knowledge. 

Approved,  March  2,  1893,  27  U.  S.  Stat,  at  Large,  531, 
ch.   VM\. 
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An  act  to  amend  an  act  entitled,  "An  act  to  promote  the 
safety  of  employes  and  travelers  upon  railroads  by  com- 
pelling common  carriers  engaged  in  interstate  commerce 
to  equip  their  cars  with  automatic  couplers  and  continu- 
ous brakes  and  their  locomotives  with  driving-wheel 
brakes,  and  for  other  purposes,"  approved  March  second, 
eighteen  hundred  and  2iinety-three,  and  amended  April 
first,  eighteen  hundred  and  ninety-six.  (Public  No,  133, 
approved  March  2,  1903.) 

Sec.  1.  Be  it  enacted  hy  the  Seneite  anel  House  of  Rep- 
resentatives of  the  United  State  of  America  in  Congress  as- 
sembled, That  the  provisions  and  requirements  of  the  Act 
entitled  "An  Act  to  promote  the  safety  of  employees  and 
travelers  upon  railroads  by  compelling  common  carriers  en- 
gaged in  interstate  commerce  to  equip  their  cars  with  auto- 
matic couplers  and  continuous  brakes,  and  their  locomotives 
with  driving-wheel  brakes,  and  for  other  purposes, ' '  approved 
j\Iarch  second,  eighteen  hundred  and  ninety-three,  and 
amended  April  first,  eighteen  hundred  and  ninety-six,  shall 
be  held  to  apply  to  common  carriers  by  railroads  in  the 
Territories  and  the  District  of  Columbia  and  shall  apply  in 
all  cases,  whether  or  not  the  couplers  brought  together  are 
of  the  same  kind,  make,  or  type,  and  the  provisions  and 
requirements  hereof  and  of  said  Acts  relating  to  train  brakes, 
automatic  couplers,  grab  irons,  and  the  height  of  drawbars 
shall  be  held  to  apply  to  all  trains,  locomotives,  tenders, 
cars  and  similar  vehicles  used  on  any  railroad  engaged  in 
interstate  commerce,  and  in  the  Territories  and  the  District 
of  Columbia,  and  to  all  other  locomotives,  tenders,  cars,  and 
similar  vehicles  used  in  connection  therewith,  excepting 
those  trains,  cars,  and  locomotives  exempted  by  the  provisions 
of  section  six  of  said  Act  of  ]\Iarch  second,  eighteen  hundred 
and  ninety-three,  as  amended  by  the  Act  of  April  first, 
eighteen  hundred  and  ninety-six.  or  which  are  used  upon 
street  railways. 

Sec.  2.  That  Avhenever,  as  provided  in  said  Act,  any  train 
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is  operated  vdth  pov\-er  or  train  bralves,  not  less 
than  fifty  per  centum  of  the  ears  in  such  train 
shall  have  their  brakes  used  and  operated  by  the 
the  engineer  of  the  locomotive  drawing  such  train ; 
and  all  power-braked  cars  in  such  train  which  are 
associated  together  vnth  said  fifty  per  centum  shall  have 
their  brakes  so  used  and  operated;  and,  to  more  fully  carry 
into  effect  the  objects  of  said  Act  the  Interstate  Commerce 
Commission  may,  from  time  to  time,  after  full  hearing,  in- 
crease the  minimum  percentage  of  cars  in  any  train  required 
to  be  operated  with  power  or  train  brakes  which  must 
have  their  brakes  used  and  operated  as  aforesaid ;  and  failure 
to  comply  with  any  such  requirement  of  the  said  Interstate 
Commerce  Commission  shall  be  subject  to  the  like  penalty  as 
failure  to   comply  with  any  requirement  of  this  section. 

Sec.  3.  That  the  provisions  of  this  Act  shall  not  take 
effect  until  September  first,  nineteen  hundred  and  three. 
Nothing  in  this  Act  shall  be  held  or  construed  to  relieve  any 
common  carrier,  the  Interstate  Commerce  Commission,  or 
any  United  States  District  attorney  from  any  of  the  provi- 
sions, powers,  duties,  liabilities,  or  requirements  of  said  Act 
of  ]\Iarch  second,  eighteen  hundred  and  ninety-three,  as 
amended  by  the  Act  of  April  first,  eighteen  hundred  and 
ninety-six ;  and  all  of  the  provisions,  powers,  duties,  require- 
ments and  liabilities  of  said  Act  of  March  second,  eighteen 
hundred  and  ninety-three,  as  amended  by  the  Act  of  April 
first,  eighteen  hundred  and  ninety-six,  shall,  except  as  spe- 
cifically amended  by  this  Act,  apply  to  this  Act. 
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ASH   PANS 

An  act  To  promote  the  safety  of  employees  on  railroads. 

Be  it  enacted  hij  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled, 
That  on  and  after  the  first  day  of  January,  nineteen  hundred 
and  ten,  it  shall  be  unlawful  for  any  common  carrier  engaged 
in  interstate  or  foreign  commerce  by  railroad  to  use  any  loco- 
motive in  moving  interstate  or  foreign  traffic,  not  equipped 
with  an  ash  pan,  which  can  be  dumped  or  emptied  and 
cleaned  without  the  necessity  of  any  employee  going  under 
such  locomotive. 

Sec.  2.  That  on  and  after  the  first  day  of  January,  nine- 
teen hundred  and  ten,  it  shall  be  unlawful  for  any  common 
carrier  by  railroad  in  any  Territory  of  the  United  States 
or  of  the  District  of  Columbia  to  use  any  locomotive  not 
equipped  with  an  ash  pan,  which  can  be  dumped  or  emptied 
and  cleaned  without  the  necessity  of  any  employee  going 
under  such  locomotive. 

Sec.  3.  That  any  any  such  common  carrier  using  any 
locomotive  in  violation  of  any  of  the  provisions  of  this  Act 
shall  be  liable  to  a  penalty  of  two  hundred  dollars  for  each 
and  every  such  violation,  to  be  recovered  in  a  suit  or  suits 
to  be  brought  by  the  United  States  district  attorney  in  the 
district  court  of  the  United  States  having  jurisdiction  in  the 
locality  where  such  violation  shall  have  been  committed; 
and  it  shall  be  the  duty  of  such  district  attorney  to  bring 
such  suits  upon  duly  verified  information  being  lodged  with 
him  of  such  violation  having  occurred;  and  it  shall  also  be 
the  duty  of  the  Interstate  Commerce  Commission  to  lodge 
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with  the  proj^er  district  attorneys  information  of  any  such 
violations  as  may  come  to  its  knowledge. 

Sec.  4.  That  it  shall  be  the  duty  of  the  Interstate  Com- 
merce Commission  to  enforce  the  provisions  of  this  Act,  and 
all  powers  heretofore  granted  to  said  Commission  are  hereby 
extended  to  it  for  the  purpose  of  the  enforcement  of  this  Act. 

Sec.  5.  That  the  term  ''common  carrier"  as  used  in  this 
Act  shall  include  the  receiver  or  receivers  or  other  persons 
or  corporations  charged  with  the  duty  of  the  management 
and  operation  of  the  business  of  a  common  carrier. 

Sec.  6.  That  nothing  in  this  Act  contained  shall  apply  to 
any  locomotive  upon  which,  by  reason  of  the  use  of  oil, 
electricity,  or  other  such  agency,  an  ash  pan  is  not  necessary. 

Approved,  May  30,  1908. 


APPENDIX  F. 

HOURS  OF  LABOR  FOR  RAILROAD  MEN. 

An  act  To  promote  the  safety  of  employees  and  travelers 
upon  railroads  by  limiting  the  hours  of  service  of  em- 
ployees thereon. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled, 
That  the  provisions  of  this  Act  shall  apply  to  any  common 
carrier  or  carriers,  their  officers,  agents,  and  employees,  en- 
gaged in  the  transportation  of  passengers  or  property  by 
railroad  in  the  District  of  Columbia  or  any  Territory  of  the 
United  States,  or  from  one  State  or  Territory  of  the  United 
States  or  the  District  of  Columbia  to  any  other  State  or 
Territory  of  the  United  States  or  the  District  of  Columbia, 
or  from  any  place  in  the  United  States  to  an  adjacent  foreign 
country,  or  from  any  place  in  the  United  States  through  a 
foreign  country  to  any  other  place  in  the  United  States.  The 
term  "railroad"  as  used  in  this  Act  shall  include  all  bridges 
and  ferries  used  or  operated  in  connection  with  any  railroad, 
and  also  all  the  road  in  use  by  any  common  carrier  operating 
a  railroad,  whether  owned  or  operated  under  a  contract, 
agreement,  or  lease;  and  the  term  "emploj^ees"  as  used  in 
this  Act  shall  be  held  to  mean  persons  actually  engaged  in 
or  connected  with  the  movement  of  any  train. 

Sec.  2.  That  it  shall  be  unlawful  for  any  common  carrier, 
its  officers  or  agents,  subject  to  this  Act  to  require  or  permit 
any  employee  subject  to  this  act  to  be  or  remain  on  duty  for 
a  longer  period  than  sixteen  consecutive  hours,  and  whenever 
any  such  employee  of  such  common  carrier  shall  have  been 
continuously  on  duty  for  sixteen  hours  he  shall  be  relieved 

271 


272  FEDER^y;.  hoctrs  of  labor  act. 

and  not  required  or  permitted  again  to  go  on  duty  until 
he  has  had  at  least  ten  consecutive  hours  off  duty ;  and  no  such 
employee  who  has  been  on  duty  sixteen  hours  in  the  aggre- 
gate in  any  twenty-four-hour  period  shall  be  required  or 
permitted  to  continue  or  again  go  on  duty  without  having 
had  at  least  eight  consecutive  hours  off  duty;  Provided,  That 
no  operator,  train  dispatcher,  or  other  employee  who  by  the 
use  of  the  telegraph  or  telephpne  dispatches  reports,  trans- 
mits, receives  or  delivers  orders  pertaining  to  or  affecting 
train  movements  shall  be  required  or  permitted  to  be  or 
remain  on  duty  for  a  longer  period  than  nine  hours  in  any 
twenty-four-hour  period  in  all  towers,  offices,  places,  and  sta- 
tions continuously  operated  night  and  day,  nor  for  a  longer 
period  than  thirteen  hours  in  all  towers,  offices,  places  and 
stations  operated  only  during  the  daytime,  except  in  case 
of  emergency,  when  the  employees  named  in  this  proviso 
may  be  permitted  to  be  and  remain  on  duty  for  four  ad- 
ditional hours  in  a  twenty-four-hour  period  on  not  exceed- 
ing three  days  in  any  week:  Provided  further,  The  Inter- 
state Commerce  Commission  may  after  full  hearing  in  a 
particular  case  and  for  good  cause  shown  extend  the  period 
within  which  a  common  carrier  shall  comply  with  the  pro- 
visions of  this  proviso  as  to  such  ease. 

Sec.  3.  That  any  such  common  carrier  or  any  officer  or 
agent  thereof,  requiring  or  permitting  any  employee  to  go, 
be,  or  remain  on  duty  in  violation  of  the  second  section 
hereof,  shall  be  liable  to  a  penalty  of  not  to  exceed  five 
hundred  dollars  for  each  and  every  violation,  to  be  re- 
covered in  a  suit  or  suits  to  be  brought  by  the  United  States 
district  attorney  in  the  district  court  of  the  United  States 
having  jurisdiction  in  the  locality  where  such  violation  shall 
have  been  committed;  and  it  shall  be  the  duty  of  such  dis- 
trict attorney  to  bring  such  suits  upon  satisfactory  informa- 
tion being  lodged  with  him ;  but  no  such  suit  shall  be  brought 
after  the  expiration  of  one  year  from  the  date  of  such  viola- 
tion ;  and  it  shall  also  be  the  duty  of  the  Interstate  Commerce 
Commission  to  lodge  with  the  proper  district  attorneys  in- 
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formation  of  any  such  violations  as  may  come  to  his  knowl- 
edge. In  all  prosecutions  under  this  Act  the  common 
carrier  shall  be  deemed  to  have  had  knowledge  of  all  acts  of 
all  its  officers  and  agents:  Provided,  That  the  provisions  of 
this  Act  shall  not  apply  in  any  case  of  casualty  or  unavoid- 
able accident  or  the  act  of  God  nor  w^here  the  delay  was  the 
result  of  a  cause  not  known  to  the  carrier  or  its  officer  or 
agent  in  charge  of  such  employee  at  the  time  said  employee 
left  a  terminal,  and  which  could  not  have  been  foreseen : 
Provided  further^  That  the  provisions  of  this  Act  shall  not 
apply  to  the  crews  of  wrecking  or  relief  trains. 

Sec.  4.  It  shall  be  the  duty  of  the  Interstate  Commerce 
Commission  to  execute  and  enforce  the  provisions  of  this 
Act  and  all  powers  granted  to  the  Interstate  Commerce 
Commission  are  hereby  extended  to  it  in  the  execution  of 
this  Act. 

Sec.  5.  That  this  Act  shall  take  effect  and  be  in  force 
one  year  after  its  passage. 

Approved,  March  4,  1907,  11 :50  a.  m. 


APPENDIX  G. 

DECISIONS  UNREPORTED  (MARCH  23,  1909,)  UNDER 
THE  SAFETY  APPLIANCE  ACTS. 

[My  thanks  are  due  to  jNIr.  Edward  A.  Moseley,  Secretary  of  the 
Interstate  Commerce  Commission,  for  these  decisions.  The  first  two 
are  taken  from  the  pamphlet  published  by  the  Interstate  Commerce 
Commission,  April  1,'  1907.  The  remainder  are  on  separate  sheets  fur- 
nished me  by  Mr.  Moseley.] 

UNITED  STATES  v.  EL  PASO  AND  SOUTHWESTERN 
RAILROAD  COMPANY. 

(In  the  District  Court  of  the  Second  Judicial  District  of  the  Territory 

of  Arizona.) 

1.  Though  the  complaint  for  violation  of  the  Federal  safety  appliance 

acts  in  this  case  does  not  allege  that  the  defendant  is  a  common 
carrier  engaged  in  interstate  commerce,  it  does  allege  that  the  de- 
fendant is  a  common  carrier  engaged  in  commerce  by  railroad 
among  the  several  Territories  of  the  United  States,  particularly 
the  Territories  of  Arizona  and  New  Mexico,  and  that  is  sufficient, 
as  the  interterritorial  commerce  therein  alleged  is  equivalent,  un- 
der the  Safety-Appliance  Act  of  1903,  to  interstate  commerce  under 
the  original  act  of  1893. 

2.  Where  a  coupler  couples  by  impact,  but  cannot  be  uncoupled  unless 

the  emploj'e  goes  between  or  over  the  cars,  or  around  the  end  of 
the  train,  in  order  to  reach  the  appliance  on  the  connecting  car, 
such  a  coupling  is  defective  and  prohibited  by  law,  as  it  makes  it 
reasonably  necessary  for  the  employe  to  go  between  the  ends  of  the 
cars  to  uncouple  such  a  car. 

J.   L.  B.  Alexander,   United  States   Attorney,  for  the 
United  States. 

Herring,  Sorin  &  Elmwood  and  Hawkins  &  Franklin, 

for  the  defendant. 

(Decided  January  30,  1901.) 
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DoAN  Judge: 

This  action  was  brought  under  the  act  of  Congress 
known  as  the  "safety-appliance  act,"  approved  March  2, 
1893,  as  amended  by  an  act  approved  April  1.  1896,  and  as 
amended  by  an  act  approved  JMarch  2,  1903,  contained  re- 
spectively in  the  Twenty-seventh  Statutes  at  Large,  page  531, 
in  the  Twenty-ninth  Statutes  at  Large,  page  85,  and  in  the 
Thirty-second  Statutes  at  Large,  page  943. 

The  plaintiff  alleged  that  the  defendant  "is  a  common 
carrier  engaged  in  commerce  by  railroad  among  the  several 
Territories  of  the  United  States,  and  particularly  the  Ter- 
ritories of  Arizona  and  New  Mexico,"  and  then  alleged  that 
in  violation  of  the  said  act  as  amended  the  "defendant  on 
March  3,  1906,  hauled  over  its  line  of  railroad  a  certain  car 
generally  engaged  in  the  movement  of  interstate  traffic,  when 
the  coupling  and  uncoupling  apparatus  on  the  A  end  of 
said  car  was  out  of  repair  and  inoperative,  necessitating  a 
man  or  men  going  between  the  ends  of  the  cars  to  couple 
or  uncouple  them,  and  when  said  car  was  not  equipped  with 
couplers  coupling  automatically  by  impact,  and  which  could 
be  uncoupled  without  the  necessity  of  a  man  or  men  going 
between  the  ends  of  the  cars,  as  required  by  section  2  of 
the  said  "safetj^-appliance  act,  as  amended  by  section  1  of 
the  act  of  March  2,  1903,"  and  by  reason  of  the  violation 
of  the  said  act  the  defendant  w^as  liable  to  the  plaintiff  in 
the  sum  of  $100. 

The  second  and  third  causes  of  action  were  for  similar 
acts  in  violation  of  the  law  alleged  as  to  certain  other  cars 
hauled  by  the  defendant  on  its  said  road,  on  or  about  the 
same  date,  and  the  fourth  was  for  using  at  the  same  time 
on  its  line  of  railroad  one  locomotive  for  switching  at  its 
yards  in  Douglas,  Ariz.,  cars  containing  interstate  traffic. 

It  was  urged  by  the  defendant  that  the  ' '  safety-appliance 
act"  was  confined  in  its  operations  to  common  carriers  en- 
gaged in   interstate   commerce   by  railroad,   and   that  there 
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was  no  allegation  in  the  complaint  in  this  instance  that  the 
defendant  was  engaged  in  interstate  commei-ce. 

Section  1  of  the  act  of  1893  provides:  "It  shall  be  un- 
lawful for  an  J'  common  carrier  engaged  in  interstate  com- 
merce to  use  on  its  line,"  etc. 


Section  2  provides : 

It  shall  be  unlawful  for  any  such  common  carrier  to  haul,  or  to 
permit  to  be  hauled  or  used  on  its  line,  any  car  used  in  moving  inter- 
state traffic  not  equipped  with  couplers  coupling  automatically  by  im- 
pact, and  which  can  be  uncoupled  without  the  necessity  of  a  man  going 
between  the  ends  of  the  cars,  etc. 


The  act  of  March  2,  1903,  provides  in  section  1 : 

That  the  provisions  and  requirements  of  the  act  .  .  .  approved 
March  2,  18D3,  and  amended  April  1,  1896,  shall  be  held  to  apply  to 
eoniE:on  carriers  by  railroad  in  the  Territories  and  the  District  of  Co- 
lumbia. 

The  plaintiff  in  this  case  in  each  instance  has  alleged 
that  the  car  alleged  to  have  been  handled  in  violation  of  the 
act  was  "a  car  generally  used  in  the  movement  of  interstate 
traffic,"  or  "was  engaged  in  moving  traffic  in  and  between 
the  Territories  of  the  United  States,"  and  although  the  com- 
plaint did  not  in  so  many  words  allege  that  the  defendant 
was  "a  common  carrier  engaged  in  interstate  commerce  by 
railroad,"  it  did  allege  that  it  was  "a  common  carrier  en- 
gaged in  commerce  by  railroad  among  the  several  Territories 
of  the  United  States,  particularly  the  Territories  of  Arizona 
and  New  Mexico,"  which  allegation,  under  the  provisions 
of  section  1  of  the  act  of  1903,  that  declares  that  the  "safety- 
appliance  act"  shall  be  held  to  apply  to  common  carriers  by 
railroad  in  the  Territories  and  the  District  of  Columbia,  is 
sufficient.  The  interterritorial  commerce  therein  alleged 
being  equivalent  under  the  act  of  1903  to  interstate  com- 
merce under  the  original  act  of  ^March  2.  1893. 

The  violations  of  the  act  were  established  by   the  un- 
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disputed  testimony  in  the  case,  except  in  the  one  instance 
where  it  was  proven  tliat  the  coupling  appliances  on  one 
end  of  the  ear  hauled  were  perfect,  and  that  the  coupling 
appliances  on  the  other  end  of  the  car  were  such  as  would 
couple  b}'  impact ;  and  and  it  was  alleged  by  the  defendant 
that  although  the  coupling  appliances  on  the  end  of  the  car 
complained  of  were  so  damaged,  and  thereby  imperfect,  that 
they  could  not  be  operated  by  a  man  without  the  necessity 
of  his  going  between  the  cars,  that  when  coupled  to  the  ad- 
joining car  on  which  the  appliances  were  in  perfect  order 
the  car  could  be  uncoupled  from  the  adjoining  car  without 
a  man  or  men  going  in  between  the  cars.  The  proof  devel- 
oped that  this  car  was  coupled  into  the  body  of  a  train,  and 
that  if  a  brakeman  was  sent  along  the  train  to  uncouple 
the  car  on  the  side  of  the  train  on  which  this  coupling  rod 
should  be  that  the  coupling  rod  on  the  adjoining  car  would 
naturall.v  be  on  the  other  side  of  the  train,  and  it  presented 
a  question  (in  the  absence  of  proof  on  the  part  of  the  de- 
fendant that  the  adjoining  car  was  furnished  with  a  double 
arm  or  rod — that  is,  one  extending  on  each  side  of  the  car, 
as  is  in  some  instances  provided)  whether  the  car  so  couj^led 
that  it  could  not  be  uncoupled  on  the  side  to  which  the 
brakeman  would  naturally  be  sent  to  uncouple  it  without  the 
necessity  of  a  man  going  between  the  cars  for  the  purpose  of 
uncoupling,  but  that  it  could  be  uncoupled  by  operating 
the  coupling  rod  on  the  adjoining  car  by  the  brakeman  go- 
ing around  the  end  of  the  train  in  order  to  reach  it  on  the 
other  side,  or  by  his  climbing  up  the  car,  crossing  over  the 
top  and  climbing  down  on  the  other  side,  was,  in  the  con- 
templation of  the  law,  one  \yhich  "could  be  uncoupled  with- 
out the  necessity  of  a  man  going  between  the  cars." 

It  was  contended  by  the  defendant  that  in  construing 
this  statute  we  must  take  into  consideration  the  fact  that 
it  is  a  penal  statute,  and  therefore  should  be  strictly  con- 
strued, while  the  plaintiff  insisted  that    it    is    a    remedial 
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statute,  and  is  enacted  for  the  protection  of  the  lives  and 
limbs  of  the  numerous  railroad  employees  and  therefore 
should  be  liberally  construed.  AVe  feel  justified  in  giving  a 
sufficiently  liberal  construction  to  the  language  employed  to 
enable  the  statute  to  conserve  the  ends  evidently  intended 
by  the  legislators,  and  while  it  may  not  be  successfully  main- 
tained that  a  car  coupled  as  above  renders  it  absolutely  ne- 
cessary for  a  man  to  go  between  the  ends  of  the  cars  to 
uncouple  it,  our  knowledge  of  the  manner  in  which  freight 
trains  of  our  interstate  railroads  are  handled  convinces  us 
that  it  is  reasonably  necessary  for  the  man  to  go  between 
the  ends  of  the  cars  to  uncouple  such  a  car.  There  is  no 
assurance  that  the  conditions  of  the  track  or  the  length 
of  the  train  would  be  such  at  the  time  that  the  car  might 
need  to  be  uncoupled  that  the  brakeman  could  go  around 
the  end  of  a  train  to  the  operating  rod  on  the  other  side  of 
the  adjoining  car  and  eifect  the  uncoupling  in  the  time  al- 
lowed for  such  purpose,  or  that  the  condition  of  the  car 
or  the  adjoining  car  would  be  such  that  he  could  climb  over 
the  top  of  the  car  and  downa  the  other  side,  even  if  sufficient 
time  were  allowed,  without  incurring  fully  as  much  danger 
to  his  person  as  by  stepping  in  between  the  ends  of  the 
cars  and  effecting  the  uncoupling  by  hand.  It  is  reasonably 
certain  that  in  a  great  majority  of  cases,  if  not,  in  fact,  in- 
variably, the  brakeman,  confronted  with  the  necessity  of 
adopting  one  of  these  three  courses,  would  go  in  between 
the  cars  and  effect  the  uncoupling  by  hand.  AYe  consider 
that  hauling  a  car  with  a  coupling  in  such  damaged  or  im- 
perfect condition  as  to  present  the  necessity  of  this  election 
to  the  employee  is  a  violation  of  the  act  in  the  ordinary 
meaning  of  the  words  used,  according  to  the  true  intent 
of  the  legislators. 

Judgment  is  rendered  for  the  plaintiff  in  accordance 
with  the  prayer  of  the  complaint  in  the  four  several  causes 
of  action. 
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UNITED  STATES  OF  AMERICA  v.  EL  PASO  &  SOUTH- 
WESTERN RAILROAD  CO.MPANY  AND  EL  PASO 
&  SOUTHWESTERN  RAILROAD  COMPANY 
OF  TEXAS. 

(U.  S.  District  Court,  Western  District  of  Texas.) 

1.  The  'allegation  that  this  action  was  brought  "upon  suggestion  of  the 

Attorney-General  of  the  United  States,  at  the  request  of  the  Inter- 
state Commerce  Commission,  and  upon  information  furnished  by 
said  Commission,"  substantially  complies  with  section  6  of  the  act 
of  March  2,  180.3,  as  amended,  wlien  it  appears  that  such  informa- 
tion was  furnished  to  the  Commission  by  inspectors  of  safety  ap- 
pliances, who  are  acting  under  oath  of  otfice. 

2.  In  stating  a  cause  of  action  to  recover  a  penalty  under  the  Safety 

Appliance  Acts,  it  is  not  necessary  that  there  be  an  allegation  that 
the  acts  complained  of  were  intentionally  and  willfully  done. 

3.  The  highest  degree  of  care  in  inspection  and  making  such  repairs  as 

that  inspection  disclosed  is  not  in  any  way  a  defense  in  an  action 
brought  to  recover  a  penalty  for  violation  of  the  Safety  Appliance 
Act. 

Charles  A.  Boynton,  United  States  Attorney,  and 
Luther  jM.  Walter,  special  assistant  United  States  attorney, 
for  the  United  States. 

Patterson,  Buckler  &  Woodson  and  Hawkins  & 
Franklin,  for  the  defendants. 

The  following  pleading  was  filed  by  the  defendants: 

Now  come  the  defendants  in  the  above-styled  cause  and 
say  that  they  are  common  carriers  engaged  in  commerce  by 
railroad  in  the  Territories  of  Arizona  and  New  Mexico  and 
in  the  State  of  Texas,  and  they  except  specially  to  the  com- 
plaint of  the  plaintiff  filed  herein  for  the  reason  that  the 
same  is  not  verified  as  required  by  the  provisions  of  section 
6  of  the  act  of  ]\Iarch  2.  1893,  and  amended  by  the  act  of 
April  1,  1896  (Chapter  87,  29  Stat.  L..  p.  85). 

2d.  Said  defendants  except  specially  to  said  complaint 
for  the  reason  that  it  does  not  appear  from  the  same  that 
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duly  verified  information  respecting  the  matters  therein  al- 
leged was  ever  filed  with  the  United  States  District  Attorney. 

3rd.  Defendants  except  specially  to  the  first  count  in 
said  complaint  for  the  reason  that  it  is  not  alleged  that 
the  acts  therein  complained  of  were  intentionally  or  willfully 
done. 

■ith.  And  defendants  except  specially  to  the  second 
count  in  said  complaint  contained  for  the  reason  that  it  is 
not  alleged  that  the  acts  therein  complained  of  were  inten- 
tionally or  willfully  done. 

5th.  And  defendants  except  specially  to  the  third  count 
in  said  complaint  contained  for  the  reason  that  it  is  not  al- 
leged that  the  acts  therein  complained  of  were  intentionally 
or  willfully  done. 

6tli.  Defendants  except  specially  to  said  complaint  for 
the  reason  that  the  same  does  not  show  that  it  was  filed 
in  any  way  in  accordance  with  or  under  the  provisions  of 
section  6  of  the  act  of  IMarch  2,  1893,  and  amended  by  the 
act  of  April  1.  1896    (chapter  87,  29  Stat.  L.,  p.  85). 

7th.  Defendants  except  specially  to  said  complaint  for 
the  reason  that  it  does  not  appear  from  the  same  that  this 
court  has  jurisdiction  over  this  cause. 

8th.  And  further  answering,  defendants  say  that  they 
are  not  guilty  of  the  wrongs  and  acts  complained  of  in  this 
cause,  and  they  deny  all  and  singular  the  allegations  in  the 
plaintiff's  complaint  contained  and  of  this  they  put  them- 
selves upon  the  country. 

9th.  And  for  further  answer  in  this  behalf,  these  de- 
fendants say  that  if  said  grab  irons,  couplers,  and  appliances 
mentioned  in  the  petition  of  the  plaintiff  were  in  anywise 
defective,  insufficient,  or  not  in  conformity  with  the  laws 
of  the  United  States  that  then  such  facts  were  not  within 
the  knowledge  of  these  defendants  or  either  of  them,  nor 
could  the  same  have  been  discovered  by  these  defendants  by 
the  highest  degree  of  care  in  inspection;  that  immediately 
before.'  using  the  said  cars  mentioned  in  said  petition,  these 
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defendants  gave  the  said  cars  a  rigorous  inspection  and  used 
the  highest  degree  of  care  and  diligence  to  discover  any  de- 
fective condition  about  the  same,  or  any  grab  irons,  couplers, 
or  other  appliances  thereof,  and  that  by  the  use  of  such 
care  they  did  not  and  could  not  discover  the  same;  that  if 
said  cars  were  moved  as  alleged  by  plaintiff,  which  defend- 
ants deny,  vrhen  any  of  the  same,  their  appliances,  couplers 
or  grab  irons  were  in  a  defective  condition,  that  then  the 
same  was  done  by  defendants  inadvertently,  without  the 
knowledge  of  either  of  them,  and  without  the  consent  of 
either  of  them,  all  of  which  these  defendants  are  ready  to 
verify. 

Maxey,  District  Judge,  rendered  the  following  judgment : 

On  this  the  Sth  day  of  April,  A.  D.  1907,  came  on  for 
trial  by  regular  call  the  above  numbered  and  entitled  cause, 
whereupon  came  the  plaintiff  and  the  defendants,  by  their 
respective  attorneys,  and  came  on  to  be  heard  the  demurrers 
and  special  exceptions  of  defendants,  and  the  court  having 
heard  and  considered  the  same  is  of  the  opinion  that  the 
same  are  not  well  taken  and  that  the  law  is  not  with  the 
defendants  in  the  matter  of  the  exceptions;  and  it  is  there- 
fore ordered  by  the  court  that  all  of  said  exceptions  be.  and 
the  same  are  hereby,  overruled,  to  which  action  of  the  court 
the  defendants  excepted;  and  also  came  on  to  be  heard  and 
considered  by  the  court  the  exception  and  demurrer  filed  by 
the  plaintiff  to  the  9th  paragraph  of  the  defendants'  answer 
herein,  and  the  court  having  heard  and  considered  the  same 
is  of  the  opinion  that  the  same  is  well  taken  and  that  the 
law  is  with  the  plaintiff  in  the  matter  of  said  exception ;  and 
it  is  therefore  ordered  by  the  court  that  the  said  exception 
be,  and  the  same  is  hereby,  sustained,  to  which  ruling  of  the 
court  the  defendants  excepted. 

Whereupon,  upon  motion  of  the  district  attorney,  it  is 
ordered  by  the  court  that  this  cause  be,  and  the  same  is 
hereby,  dismissed  as  to  the  defendant  El  Paso  &  Southwest- 
ern Railroad  Company. 
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Whereupon  both  parties  announce  ready  for  trial,  and 
a  jury  having  been  expressly  waived  by  written  stipulation 
filed  herein,  the  matters  of  fact  as  well  as  of  law  Vv^ere  sub- 
mitted to  the  court,  and  the  court,  after  hearing  the  plead- 
ings read,  considering  the  evidence  introduced  and  the  argu- 
ment of  counsel,  is  of  the  opinion,  and  so  finds,  that  the  de- 
fendant El  Paso  &  Southwestern  Railroad  Company  of  Texas, 
a  corporation,  is  guilty  of  violations  of  the  act  of  Congress 
known  as  the  Safety  Appliance  Act,  as  set  forth  and  charged 
in  the  three  counts  contained  in  plaintiff's  petition,  and  is 
liable  to  plaintiff,  the  United  States  of  America,  in  the  sum 
of  three  hundred  ($300)  dollars. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff,  the  United  States  of  America,  do 
have  and  recover  of  and  from  the  defendant,  El  Paso  &  South- 
western Railroad  Company  of  Texas,  the  sum  of  three  hun- 
dred ($300)  dollars,  with  interest  thereon  from  this  date 
at  the  rate  of  six  per  cent,  per  annum,  together  with  all  costs 
in  this  behalf  incurred  and  expended,  for  which  execution 
may  issue. 

To  which  judgment  and  ruling  of  the  court  the  defend- 
ant El  Paso  &  Southwestern  Railroad  Company  of  Texas 
in  open  court  excepted. 


UNITED  STATES  v.  WABASH  RAILROAD  COMPANY. 

[In  tlie   District  Court  of  the  United   States   for  the  Eastern   District 

of  Illinois.] 

(Syllabus  by  the  court.) 

1.  In  an  action  brought  to  recover  the  penalty  provided  in  section  6 
of  the  Safety  Appliance  Act  for  violation  of  that  statute  it  is  no 
defense  to  show  that  defendant  has  used  diligence  or  care  of  any 
degree  to  keep  the  cars  in  a  reasonably  safe  condition.  The  statute 
commands  a  duty.  The  defendant  must  perform  that  duty,  and 
it  moves  cars  in  a  defective  condition  at  its  peril. 
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STATEMENT    OP    FACTS. 

The  Interstate  Commerce  Commission  lodged  with  the 
United  States  attorney  information  showing  violations  of 
the  safety  appliance  law  by  the  Wabash  Railroad  Company. 
The  declaration  was  in  four  counts,  each  count  charging  a 
violation  of  section  2  of  the  statute,  the  allegation  being  that 
the  couplers  were  out  of  repair  and  inoi)erative.  At  the  trial 
defendant  offered  evidence  tending  to  show  diligence  and 
care  in  keeping  the  cars  in  a  reasonably  safe  condition. 

William  E.  Trautmann,  United  States  attorney,  George 
A.  Crow,  assistant  United  States  attorney,  and  Ulysses 
Butler,  special  assistant  United  States  attorney,  for  the 
United  States. 

Bruce  Campbell,  for  defendant. 

(yore^nbrr  19,  1907.) 

Francis  ]M.  Wright,  District  Judge  (charging  jury)  : 

The  defendant  in  this  case  is  charged  by  the  United  States 
with  having  violated  what  is  commonly  known  as  the  Safety 
Appliance  Act,  an  act  of  Congress  with  reference  to  that 
subject,  in  four  counts.  This  law  was  enacted  for  the  pur- 
pose of  securing  the  safety  of  persons  engaged  in  operating 
trains  in  interstate  traffic,  and  section  2  provides,  be- 
ing the  section  under  which  this  declaration  is  framed,  that — 
"On  and  after  the  1st  day  of  January,  1898,  it  shall  be  un- 
lawful for  any  common  carrier  to  haul  or  permit  to  be  hauled 
or  used  ou  its  line  any  car  used  in  moving  interstate  traffic 
not  equipped  with  couplers  coupling  automatically  by  impact, 
and  which  can  be  uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars." 

Now  if  you  believe  from  the  evidence  in  this  case  that 
the  engine  mentioned  in  the  first  count,  I  think  it  is,  of  the 
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declaration  was  used  in  moving  interstate  traffic,  and  that 
it  was  not  equipped  with  couplers  coupling  automatically 
by  impact,  and  which  could  be  uncoupled  without  the  neces- 
sity of  men  going  between  the  ends  of  the  cars,  then  you 
will  find  the  defendant  guilty  on  that  count.  And  so  it  is  with 
reference  to  all  the  other  three  counts  in  the  declaration.  If 
you  believe  from  the  evidence  in  the  case  that  the  cars,  one 
or  all  of  them,  were  used  in  moving  interstate  traffic,  and 
that  they  were  not  equipped  with  couplers  coupling  automatic- 
ally by  impact,  and  which  could  be  uncoupled  without  the 
necessity  of  men  going  between  the  ends  of  the  cars,  you  will 
find  the  defendant  guilty  on  all  or  any  of  the  counts  where 
you  so  believe.  You  have  heard  the  testimony  of  the  witnesses 
upon  this  subject.  The  witnesses  for  the  Government  have 
testified  that  the  couplers  were  so  out  of  order  that  they 
could  not  be  coupled  without  a  man  going  between  the  cars 
for  that  purpose.  Now  if  you  believe  from  the  evidence  that 
is  true,  and  if  you  further  believe  from  the  evidence  that  the 
cars  were  used  in  moving  interstate  traffic,  then  you  will 
find  the  defendant  guilty. 

The  testimony  of  the  defendant's  witnesses  as  to  the 
inspection  of  the  cars  was  submitted  here  for  the  purpose 
of  tending  to  show,  as  far  as  in  your  judgment  it  does  tend 
to  show,  that  the  defendant's  cars  were  in  good  order.  The 
mere  fact  that  the  defendant  had  used  diligence  or  care  to 
keep  the  cars  in  a  reasonably  safe  condition  is  not  a  question 
before  you.  That  is  no  defense  to  this  suit.  This  statute  is 
commanding,  and  requires  the  defendant  at  its  peril  to  keep 
the  couplers  in  such  condition  that  the  men  whose  business 
it  is  to  couple  them  will  not  be  required  to  go  between  the 
cars  to  do  it;  and  if  you  believe  from  all  the  evidence  in 
this  case  that  they  were  so  out  of  order  that  they  could  not 
be  coupled  without  men  going  between  the  cars  to  do  the 
coupling,  then  the  defendant  would  be  guilty  under  this 
declaration,  and  you  will  so  find.  That  is  about  all  the 
law  and  the  evidence  there  is  upon  this  subject  in  this  case. 
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You  have  heard  the  testimony  of  all  the  witnesses,  and  you 
are  the  judges  of  the  credibility  of  all  the  witnesses  and  of 
what  the  evidence  proves,  and  you  must  determine  the  case 
solely  upon  the  evidence  in  the  case.  If  you  find  the  defend- 
ant guilty,  you  will  say:  "We,  the  jury,  find  the  defendant 
guilty  on  the  first,  second,  third  and  fourth  counts  of  the 
declaration."  You  may  find  the  defendant  guilty  on  some 
of  the  counts  and  not  guilty  on  the  others.  In  that  case  the 
form  of  your  verdict  will  be:  "We,  the  jury,  find  the  defend- 
ant guilty"  on  whatever  number  of  counts  you  do  find  the 
defendant  guilty,  and  "not  guilty"  on  whatever  you  find 
the  defendant  not  guilty.  If  you  find  the  defendant  not 
guilty,  you  will  say:  "We,  the  jury,  find  the  defendant  not 
guilty." 

There  seems  to  be  no  dispute  as  to  these  cars,  as  to  the 
fact  that  they  were  engaged  in  interstate  commerce.  That 
question  is  hardly  necessary  for  you  to  consider  or  necessary 
for  me  to  submit  to  you.  There  is  no  dispute  about  that. 
Interstate  commerce,  as  you  understand,  of  course,  is  traffic 
between  one  state  and  another  state — shipments  from  one 
state  to  another  state.     That  is  interstate  traffic. 


THE  UNITED  STATES  v.  PACIFIC  COAST  RAILWAY 

COMPANY. 

(In  the  District  Court  of  the  United  States  for  the  Southern  District 
of  California.) 

(Syllabus  by  the  court.) 

1.  Under  the  Federal  Safety  Appliance  Acts,  in  order  to  recover  the 
statutory  penalty  provided  for  in  section  6  thereof,  the  United 
States  must  prove,  (1)  that  the  defendant  at  the  times  mentioned 
in  the  complaint  was  a  common  carrier  by  railroad  engaged  in 
interstate  commerce;  (2)  that  it  hauled,  or  permitted  to  be  hauled 
over   its   line,   the   locomotives,   trains   and   cars   mentioned   in   the 
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several  counts  of  the  complaint;  (3)  that  the  locomotives,  trains 
and  cars  were  not  provided  with  the  equipment  required  by  the 
statute. 
2.  A  shipment  from  a  point  without  the  State  of  California  was  con- 
signed to  San  Jose,  in  said  State.  Before  the  shipment  reached 
California  and  while  in  transit,  the  consignee,  by  an  agreement  with 
one  of  the  carriers,  changed  the  destination  from  San  Jose  to  Ca- 
reaga.  Held,  That  the  traffic  being  carried  from  San  Jose  to  Ca- 
reaga  was  interstate.  Gulf,  Colorado  d  Santa  Fe  v.  Texas,  204  U. 
S.,  403,  distinguished. 

Oscar  LAwa.ER,  United  States  attorney;  Aloysius  I.  Mc- 
CoRMiCK,  assistant  United  States  attorney,  and  Roscoe  F. 
Walter,  special  assistant  United  States  attorney,  for 
plaintiff. 

James  A.  Gibson  and  George  AY.  Towle,  for  defendant. 

Decided  June  13,  1908. 

AYellborn,  District  Judge  (charging  jury)  : 

There  being  no  conflict  ^vhatever  in  the  evidence  in  this 
case,  the  parties  have  submitted  motions  respectively  for 
peremptory  instructions.  Taking  them  up  in  the  order  in 
which  they  have  been  submitted,  or  in  the  order  in  which 
they  were  presented,  the  defendant  asks  the  court  to  peremp- 
torily instruct  the  jury  to  return  a  verdict  in  favor  of  the 
defendant  on  all  the  counts  in  the  complaint.  The  plaintiff 
asks  that  the  court  peremptorily  instruct  the  jury  to  return 
a  verdict  in  its  favor  on  all  the  counts  of  the  complaint,  ex- 
cepting the  eleventh  and  twenty-third,  being  duplicates  of 
the  ninth  and  twenty-second  counts. 

These  two  motions  are  the  matters  which  call  on  me  now 
for  immediate  disposition,  and  of  course  the  disposition  that 
I  make  of  these  motions  will  determine  the  case,  because  the 
jury  will  then  be  instructed  to  find  or  return  a  verdict  in 
accordance  with  the  conclusions  which  I  announce. 

I  ma.y  say,  before  taking  up  the  merits  of  these  motions, 
that  it  is  obvious,  not  only  to  the  court,  but  even  to  a  casual 
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observer  of  the  progress  of  this  trial,  that  counsel  both  for 
the  plaintiff  and  for  the  defendant  have  made  their  researches 
into  the  law  of  the  case  with  great  industry,  and  the  presenta- 
tion of  their  respective  viev/s  has  been  marked  by  uncommon 
ability.  If  I  had  no  jury  in  the  box  and  could  take  the  case 
under  advisement  for  the  purpose  of  preparing  an  opinion, 
I  should  like  to  review  these  questions  for  the  reasons  which 
I  have  just  indicated;  but  this  is  impracticable,  and  I  shall 
not  undertake  to  do  any  more  than  to  announce  my  conclu- 
sions, with  such  reference  to  the  law  and  the  facts  in  the 
case  as  may  make  the  announcement  intelligi])lc. 

The  first  Safety  Appliance  Act  was  passed  in  1893.  and 
this  act  as  amended  April  1,  1896,  contains,  among  others, 
the  following  provisions,  which  are  applicable  to  the  case 
at  bar.    The  first  section  of  the  original  act  reads  as  follows : 

Be  it  enacted  hy  the.  Senate  and  House  of  Representatives  of  the 
United  States  of  America,  in  Congress  assembled.  That  from  and  after 
the  first  day  of  January,  eighteen  hundred  and  ninety-eight,  it  shall 
be  unlawful  for  any  common  carrier  engaged  in  interstate  commerce  by 
railroad  to  use  on  its  line  any  locomotive  engine,  in  moving  interstate 
traffic,  not  equipped  with  a  power  driving-wheel  brake  and  appliances 
for  operating  the  train-brake  system,  or  to  run  any  train  in  such  traffic 
after  said  date  that  has  not  a  sufficient  number  of  cars  in  it,  so  equipped 
with  power  or  train  brakes  that  the  engineer  on  the  locomotive  drawing 
such  train  can  control  its  speed  without  requiring  the  brakeman  to  use 
the  common  hand  brake  for  that  purpose. 

I  am  reading  these  various  provisions  because  I  think 
it  is  well  that  the  jury,  as  well  as  counsel,  should  understand 
the  ruling  I  am  going  to  make.  The  second  section  reads  as 
follows : 

Sec.  2.  That  on  and  after  the  first  day  of  January,  eighteen  hun- 
dred and  ninety-eight,  it  shall  be  unlawful  for  any  such  common  car- 
rier to  haul,  or  permit  to  be  hauled  or  used  on  its  line,  any  car  used 
in  moving  interstate  traffic  not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  can  be  uncoupled  without  the  necessity 
of  men  going  between  the  ends  of  the  cars. 

Section  6,  as  amended  in  1896 : 

That  any  such  common  carrier  using  any  locomotive  engine  running 
any  train,  or  hauling  or  permitting  to  be  hauled  or  used  on  its  line  any 
car  in  violation  of  any  of  the  provisions  of  this  act,  shall  be  liable  to  a 
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penalty  of  one  hundred  dollars  for  each  and  every  such  violation,  to  be 
recovered  in  a  suit  or  suits  to  be  brought  by  the  United  States  District 
Attorney  in  the  District  Court  of  the  United  States  having  jurisdiction 
in  the  locality  where  such  violation  shall  have  been  committed;  and  it 
shall  be  the  duty  of  such  District  Attorney  to  bring  such  suits,  upon 
duly  verified  information  being  lodged  with  him  of  such  violations  hav- 
ing occurred,  etc. 

The  act  was  further  amended  March  2,  1903,  and  this 
last  amendment  provided,  among  other  things,  in  section  1 
of  the  act  that  the  provisions  and  requirements  of  the  act 
entitled  "An  act  to  promote  the  safety  of  employees  and 
travelers  upon  railroads,  by  common  carriers  engaged  in  inter- 
state commerce,  approved  March  2,  1893,  and  amended  April, 
1896,  shall  be  held  to  apply  to  all  common  carriers  by  rail- 
road in  the  Territories  and  in  the  District  of  Columbia,  and 
shall  apply  in  all  cases,  whether  or  not  the  couplers  brought 
together  are  of  the  same  kind,  make,  or  type ;  and  the  pro- 
visions and  requirements  hereof,  and  of  said  acts,  relating  to 
train  brakes,  automatic  couplers,  grab  irons,  and  the  height 
of  draw  bars,  shall  be  held  to  apply  to  all  trains,  locomotives, 
tenders,  cars,  and  similar  vehicles  used  on  any  railroad  en- 
gaged in  interstate  commerce,  and  in  the  Territories  and  Dis- 
trict of  Columbia,  and  to  all  other  locomotives,  tenders,  cars,, 
and  similar  vehicles,  used  in  connection  therewith,  excepting 
those  trains,  cars,  and  locomotives  exempted  by  the  provisions 
of  section  6  of  said  act  of  IMarch  2,  1893,  as  amended  by  the 
act  of  April  1,  1896,  or  which  are  used  upon  street  railways." 

I  am  of  opinion  that  that  part  of  the  amendatory  act 
of  1903  which  provides,  "and  the  provisions  and  require- 
ments hereof  and  the  said  act  relating  to  train  brakes,  au- 
tomatic couplers,  grab  irons,  and  the  height  of  drawbars, 
shall  be  held  to  apply  to  all  trains,  locomotives,  tenders,  cars, 
and  similar  vehicles  used  on  any  railroad  engaged  in  inter- 
state commerce,  and  to  all  other  locomotives,  tenders,  cars, 
and  similar  vehicles,  used  in  connection  therewith,"  broadens 
the  original  act  of  1893  so  as  to  make  its  requirements  con- 
cerning train  l)rakes,  automatic  couplers,  grab  irons,  and  the 
height    of    drawbars  apply    not    only  to  trains,  locomotives, 
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tenders,  and  ears  employed  in  the  movement  of  interstate 
traffic,  but  to  all  trains,  locomotives,  tenders,  and  cars  used 
on  any  railroad  engaged  in  interstate  commerce.  In  other 
words,  for  the  Government  to  recover  under  the  amendatory 
act  of  1903,  it  is  not  necessary,  as  it  was  under  the  original 
act  of  1893,  to  show  that  the  car  with  the  defective  equip- 
ment was  employed  in  interstate  movement  at  the  time  this 
defect  was  discovered,  but  it  is  only  necessary  to  show  that 
said  car  was  hauled  over  the  line  or  used  b}^  a  railroad  en- 
gaged in  interstate  commerce.  TJ.  8.  v.  Chicago,  M.  &  St. 
P.  Rif.  Co.,  149  Fed.,  436.  The  case  just  cited  is  the  case 
which  Avas  read  by  Judge  Gibson,  and  which  had  not  been 
called  to  my  attention  previously ;  but  the  views  which  I  have 
announced  are  in  complete  accord  with  the  views  expressed 
by  Judge  McPherson  in  the  case  which  I  have  just  cited. 
Unless  the  amendatory  act  is  so  construed,  those  parts  of  it 
last  quoted  are  entirely  without  effect  and  useless. 

To  further  illustrate  the  effect  of  this  amendatory  act, 
I  will  read  the  following  statement  by  a  Member  of  the  House 
of  Representatives  while  that  body  had  the  act  under  consi- 
derations : 

Mr.  Wanger:  Mr.  Speaker,  the  purpose  of  this  act  is  to  make  more 
efficient  the  provisions  of  tlie  act  of  March  2,  1893,  for  tlie  promotion 
of  the  safety  of  employes  upon  railways.  It  has  been  held  by  some 
courts  that  the  tender  of  a  locomotive  is  not  a  car,  and  is  therefore  not 
affected  by  the  provisions  of  the  act.  It  has  also  been  held  that  the 
act  only  applies  to  cars  in  interstate  movement,  and  cars  are  very  fre- 
quently, although  generally  designed  for  and  used  in  the  movement  of 
interstate  traffic,  in  use  which  is  not  interstate  movement  that  requires 
the  services  of  operatives  upon  them.  Wlienever  an  action  for  damages 
is  brought  by  reason  of  the  death  or  injury  of  a  railroad  employe,  of 
covirse  every  defense  is  made;  and,  although  the  car  may  not  be  equipped 
as  directed  by  the  act  of  Congress,  yet  that  direction,  as  it  stands,  only 
applies  when  the  car  is  being  used  in  the  movement  of  interstate  com- 
merce; therefore  the  burden  is  on  the  plaintiff  in  every  such  action  to 
establish  that  fact,  and  is  frequently  an  impossibility,  because  fre- 
quently the  injury  or  death  does  not  happen  when  the  car  is  so  engaged 
in  interstate  commerce. 

It  is,  therefore,  of  the  highest  importance  to  make  the  act  of  Con- 
gress, as  everybody  supposed  it  would  be,  effective,  so  far  as  we  have 
the  poM-er  and  authority,  for  the  protection  of  employes  by  requiring 
the  equipment  referred  to  in  the  act  on  all  cars  used  on  railroads  en- 
gaged in  interstate  commerce.     That  is  the  purpose  of  the  first  section 
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of  the  bill.  The  purpose  of  the  second  section  is  to  require  a  more  gen- 
eral and  uniform  use  of  air  and  air  brakes,  so  as  to  have  less  need  for 
the  operation  of  hand  brakes.  The  present  act,  as  I  recollect  it,  is  that 
there  must  be  sufficient  air-braking  apparatus  used  to  enable  the  engi- 
neer to  control  the  train.  That,  of  course,  differs,  perhajis.  in  the  judg- 
ment of  every  engineer.  Therefore  it  seems  appropriate  that  tliere 
should  be  a  certain  percentage  of  the  cars  of  every  train  required  to  be 
operated  by  air  brakes,  whether  it  is  actually  essential  for  th3  proper 
control  of  the  train  or  not. 

To  the  same  effect,  the  Interstate  Commerce  Commission, 
in  its  Seventeenth  Annual  Report,  page  84,  after  the  act  had 
become  a  law: 

The  necessity  of  showing  that  a  car  was  engaged  in  inters'tate  com- 
merce was  another  difficulty  in  the  way  of  enforcing  the  law.  It  was 
necessary  to  get  at  the  billing  showing  destination  of  cars,  and  to  prove 
in  each  case  that  the  car  complained  of  was  actually  moving  or  used 
in  interstate  commerce  at  the  time  its  defect  was  discovered.  The 
amendment  in  question  has  obviated  this  difficulty.  The  law  now  ap- 
plies to  all  equipment  on  the  lines  of  carriers  engaged  in  interstate 
commerce,  without  regard  to  the  service  in  which  it  is  used. 

I  am  of  the  opinion  that  under  said  acts  as  above  ex- 
plained there  were  only  three  things  which  the  Government 
must  prove  in  order  to  recover: 

(1)  That  the  defendant,  at  the  times  mentioned  in  the 
complaint,  was  a  common  carrier  by  railroad,  engaged  in 
interstate  commerce; 

(2)  That  it  hauled,  or  permitted  to  be  hauled,  over  its 
lines  the  locomotives,  trains,  and  cars  mentioned  in  the  several 
counts  of  the  complaint; 

(3)  That  said  trains,  locomotives,  and  cars  were  not 
provided  with  the  equipment  required  by  said  act. 

There  is  no  controversy  as  to  the  existence  of  the  second 
and  third  ingredients  of  the  plaintiff's  causes  of  action,  nor  is 
there  any  controversy  that  the  defendant  was  and  is  a  com- 
mon carrier  by  railroad.  The  only  issue  between  the  defend- 
ant and  the  plaintiff  is  as  to  whether  or  not  the  proof  shows 
that  it  was  engaged,  at  the  times  mentioned  in  the  complaint, 
in  interstate  commerce. 

There  is  no  conflict  whatever  in  the  evidence  relating  to 
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this  issue,  and  from  such  evidence,  following  the  principles 
declared  in  United  States  v.  Colorado  Northwestern  K.  R.  Co., 
157  Fed.,  321,  some  of  which  had  been  previously  enunciated 
in  the  Daniel  Ball  case,  10  Wall.,  557,  I  am  satisfied  that  the 
defendant  was  engaged  at  the  said  times  in  interstate  com- 
merce. The  letter  of  January  25  of  the  consignor,  the  National 
Tube  Company,  to  the  general  freight  agent  of  the  Southern 
Pacific  Company,  asking  that  the  destination  of  the  shipments 
therein  named  be  changed  on  their  arrival  at  the  place  to 
which  they  were  originally  consigned,  and  the  direction  con- 
tained in  the  letter  or  traingram.  signed  "J.  M.  Brewer,"  of 
date  January  29,  written  more  than  a  month  before  either  of 
said  shipments  arrived  at  San  Jose,  and  some  time  before 
they  had  even  reached  California,  clearly  distinguishes  the 
case  from  Gulf,  Colorado  (&  Santa  Fe  B.  R.  Co.  v.  Texas,  204 
U.  S.,  403.  I  may  say  here  that  of  course  the  actual  physical 
diversion  of  the  shipments  was  not  and  could  not  have  been 
made  until  the  arrival  of  the  cars  at  San  Jose,  or  Los  Angeles, 
or  IMojave,  whichever  may  have  been  the  destination;  but 
the  agreement  between  the  National  Tube  Company,  the 
consignor,  and  the  Southern  Pacific  Company,  as  evidenced 
by  the  letters  which  I  have  just  referred  to — and  the  South- 
ern Pacific  Company  was  one  of  the  carriers  who  were  parties 
to  the  contract  for  the  interstate  shipment — this  agreement 
between  the  consignor  and  the  Southern  Pacific  Company 
was  consummated  when  the  traingram  was  sent  by  the 
Southern  Pacific  Company  pursuant  to  the  request  of  the 
National  Tube  Company,  the  consignor,  to  the  local  agent  of 
the  Southern  Pacific  Company  at  San  Jose.  After  that  order 
had  been  sent  to  the  agent  at  San  Jose  it  was  as  though  the 
original  contract  had  read  that  Careaga,  or  whatever  was 
the  point  to  which  it  was  to  be  diverted,  was  the  ultimate 
destination.  In  other  words,  the  original  contract  v,\as  so 
changed  as  to  substitute  Careaga,  or  the  other  points  on 
the  defendant's  local  line,  for  the  points  on  the  Southern 
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Pacific  given  in  the  waybill  as  it  was  originally  executed.  I 
might  say  that  there  is  another  fact  that  adds  .some  strength, 
probably,  to  this  conclusion,  although  the  conclusion  vrould 
have  been  reached  without  it — that  the  testimony  of  ^Ir. 
Garrett,  I  think  it  is,  showed  that  the  National  Tube  Com- 
pany furnished  and  provided  the  local  agent  at  San  Jose 
■with  money  to  prepay  the  transportation  beyond  that  point 
to  the  new  destination  under  the  diversion  order. 

Recurring  now  to  the  case  of  Gulf,  Colorado  &  Santa  Fe 
Bailroad  Company  v.  Texas,  204  U.  S.,  403,  the  court,  at 
page  412,  said,  among  other  things : 

In  other  words,  the  transportation  w-hich  was  contracted  for,  and 
which  was  not  changed  by  any  act  of  the  parties,  was  transportation 
of  the  corn  from  Hudson  to  Texarkana — that  is,  an  interstate  shipment. 

*  *  *  Neither  the  Harroun  nor  the  Hardin  company  changed,  or  of- 
fered   to   change,    the    contract   of    shipment   or    the    place    of    delivery. 

*  *  *  Xo  new  arrangement  having  been  made  for  transportation, 
the  corn  was  delivered  to  the  Hardin  Company  at  Texarkana.  What- 
ever may  have  been  the  thought  or  purpose  of  the  Hardin  Company  in 
respect  to  the  further  disposition  of  the  corn  was  a  matter  immaterial, 
so  far  as  the  completed  transportation  was  concerned. 

It  is  a  fair  inference  from  this  quotation  that  if  the 
original  contract  of  shipment  had  been  changed  by  the 
parties  so  as  to  substitute  Goldthwaite  for  Texarkana,  the 
decision  of  the  court  would  have  been  different;  and  I  am 
of  opinion  that  the  changes  of  destination  shown  in  the  case 
at  bar  by  the  letters  above  mentioned  are  the  situations 
which,  it  is  to  be  inferred  from  the  language  of  the  Supreme 
Court  in  the  ease  last  cited,  would  have  made  the  trans- 
portation there  involved  an  interstate  matter  and,  in  my 
opinion,  bring  the  case  at  bar  fully  within  United  States  v. 
Colorado  Xorthwestern  B.   R.   Co.,  siirpra. 

From  the  views  above  expressed  as  to  the  law  of  the  case, 
there  being  no  conflict  in  the  evidence  relating  to  the  facts, 
it  follows  that  the  defendant's  motion  must  be  denied,  and 
the  plaintiff's  motion  for  peremptory  instructions  must  be 
allowed,  and  orders  to  that  effect  will  be  accordingly  entered. 
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UNITED    STATES   v.   WHEELING    AND    LAKE    ERIE 
RAILROAD   COMPANY. 

(In  the  District  Court  of  the  United  States  for  the  Northern  District 

of  Ohio.) 

Decided  June  JG,  1908. 

(  Syllabus  by  the  court. ) 

1.  The   Safety  Appliance   Act  of   March   2,   1903,   amending   the   act  of 

March  2,  1893,  as  amended  April  1,  1896,  is  constitutional  and 
valid.     Employers'  Liability  cases    (207  U.   S.  463),  distinguished. 

2.  All  the  cars  used  by  a  railroad  engaged  in  interstate  commerce  in  the 

natural  course  of  their  use  are  instrumentalities  of  interstate  com- 
merce; whether  they  carry  interstate  traffic  themselves  or  are 
hauled  in  a  train  which  contains  interstate  traffic,  such  cars  are 
impressed  with  an  interstate  character. 

3.  In  order  eflfectively  to  protect  the  employe  engaged  in  handling  a  car 

loaded  with  interstate  traffic,  Congress  lawfully  may  regulate  the 
appliances  used  on  every  car  upon  which  such  employe  is  employed. 

4.  It  is  not  necessary  that  the  petition  in  an-  action  to  recover  the  stat- 

utory penalty  under  the  Safety  Appliance  Act  allege  that  the  de- 
fect in  the  car  was  due  to  any  want  of  ordinary  care  upon  the  part 
of  the  defendant.      {Railway  Co.  v.  Taylor,  Admx.,  210  U.  S.  281.) 

5.  If  a  car  is  one  that  is  regularly  used  in  the  movement  of  interstate 

traffic,  and  is  at  the  time  involved  in  the  m«vement  of  a  train  con- 
taining interstate  traffic,  the  lading  of  the  car  is  wholly  immaterial. 

William  L.  Day,  United  States  attorney ;  TJiomas  H.  Garry, 
assistant  United  States  attorney;  and  Luther  M.  Walter, 
special  assistant  United  States  attorney,  for  the  United 
States. 

Squire,  Sanders  &  Dempsey,  for  defendant. 

OPINION    ON    DEMURRER    TO    PETITION. 

Tayler,  D.  J.  : 

The  petition  in  this  ease,  in  twenty-three  causes  of  action, 
seeks  to  recover  from  the  defendant  penalties  for  alleged 
failures  to  equip  certain  cars  with  couplings  and  grab  irons,  as 
required  by  what  is  known  as  the  safety  appliance  act. 
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The  jurisdictional  facts  alleged  in  order  to  bring  the  cars 
referred  to  within  the  embrace  of  the  Federal  act  are : 

1.  That  the  car  was  itself  at  the  time  used  in  interstate 
commerce,  being  loaded  with  some  kind  of  freight  originating 
outside  of  the  State  of  Ohio,  and  being  carried  within  it  or 
being  destined  to  some  point  outside  of  the  State ;  or 

2.  That  it  was  a  car  which,  being  one  regularly  used  in  the 
movement  of  interstate  commerce,  was,  at  the  time  of  the 
violation,  being  hauled  in  a  train  containing  interstate  com- 
merce, one  car  in  the  train  with  it,  as,  for  example,  Illinois 
Central  35572,  containing  baled  hay  consigned  to  a  point 
within  the  State  of  Yv''est  Virginia. 

In  the  counts  referred  to  by  this  second  proposition  some 
of  the  cars  are  described  as  being  empty  and  some  as  being 
loaded,  but  it  is  not  charged  that  the  loaded  cars  contained 
interstate  traffic.  I  see  no  distinction,  so  far  as  this  case  is 
concerned,  between  the  two. 

It   is   objected — 

1.  That  the  act  is  unconstitutional  under  the  rule  laid  down 
in  the  Employers'  Liability  cases,  207  U.  S.,  463. 

2.  That,  assuming  that  the  cars  were  originally  provided 
with  the  safety  appliances  which  the  law  requires,  it  does  not 
appear  that  the  condition  in  which  they  were  at  the  times 
named  in  the  petition  respectively,  was  due  to  any  want  of 
ordinary  care. 

3.  That  in  the  case  of  empty  cars,  or  cars  not  loaded  with 
interstate  commerce,  it  does  not  appear  that  they  were,  at 
the  time  of  the  existence  of  the  defects,  being  used  in  inter- 
state commerce. 

These  objections  will  be  taken  up  in  their  order: 
The  law  was  originally  passed  March  2,  1893,  and,  with  an 
amendment  or  two  later  adopted  and  unimportant,  so  far  as 
this  question  is  concerned,  an  amendment  was  passed  on 
the  2d  of  March,  1903.  which  provided  that  the  act  of  1893, 
wilh  its  amendments,  should  "be  held  to  apply  to  common 
carriers  by  railroads   in   the  territories   and  the   District   of 
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Columbia,  and  shall  apply  in  all  cases  whether  or  not  the 
couplci's  brought  together  are  of  the  same  kind,  make,  or 
type,"  and  "shall  be  held  to  apply  to  all  trains,  locomotives, 
tenders,  cars,  and  similar  vehicles  used  on  any  railroad  en- 
gaged in  interstate  commerce." 

It  is  claimed  that  since  the  act  of  1903  undertakes  to  make 
the  act  of  1893  apply  to  trains,  locomotives,  and  so  forth,  used 
on  any  railroad  engaged  in  interstate  commerce,  it  extends 
the  operation  of  the  act  to  subjects  over  which  Congress  has 
no  control,  and  that  this  is  exactly  the  effect  of  the  decision 
of  the  Supreme  Court  in  the  Employers'  Liability  cases. 

Many  answers  suggest  themselves  to  this  claim.  If  the  act 
of  1903  had  been  incoriiorated  in  the  original  act  of  1893, 
and  if  it  be  true  that  the  scope  which  the  act  covered  was 
larger  than  that  which  Congress  had  power  to  legislate  upon, 
and  in  consequence  of  that,  the  act  should  be  held  unconsti- 
tutional because  of  the  impossibility  of  separation  of  the 
unconstitutional  part  from  the  constitutional  part,  still  the 
contention  of  counsel  would  not  be  effective  in  this  case. 

We  have  here  the  act  of  1893  in  full  force  and  effect,  with 
its  provisions  in  no  wise  diminished  or  curtailed  by  the  act 
of  1903.  That  the  act  of  1903  is,  as  the  Supreme  Court  of 
the  United  States  declared  in  Johnson  v.  Eailroad  Company, 
196  U.  S.,  1,  affirmative  and  declaratory,  and,  in  effect,  only 
construes  and  applies  the  former  act.  Now,  if  the  former  act 
is  construed  and  applied  by  a  later  act  (which,  of  course, 
involves  the  proposition  that  it  remains  unrepealed)  and  the 
later  act  is  unconstitutional,  in  that  it  undertakes  to  give 
the  former  act  a  M^ider  application  than  Congress  had  power 
to  give  to  it,  by  what  sort  of  reasoning  can  it  be  contended 
that  the  former  act  falls  to  the  ground  because  it  has  had 
plastered  upon  it  by  Congress  an  unconstitutional  construc- 
tion and  application  ?  The  mere  statement  of  this  proposi- 
tion carries  with  it  its  answer  and  exhibits  its  unreasonable- 
ness. 

But  much  more  may  be  said  in  favor  of  the  propriety  of 
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this  legislation,  having  in  view  the  decision  of  the  Supreme 
Court  in  the  Employers'  Liability  cases.  It  is  true  that  the 
Supreme  Court  in  that  ease  held  the  Employers'  Liability 
act  unconstitutional,  because  it  made  the  railroad  company 
liable  to  any  of  its  employes,  without  restricting  the  liability 
to  those  who  were  engaged  in  interstate  commerce ;  but  a 
parity  of  reasoning  would  not  require  that  we  should  say 
the  same  thing  of  the  Safety  Appliance  act  because  it  refers 
to  all  cars  used  on  an}^  railroad  engaged  in  interstate  com- 
merce. It  seems  to  me  that,  in  the  respect  complained  of, 
there  is  no  analogy  between  the  decision  of  the  Supreme 
Court  in  the  Employers'  Liability  cases  and  the  theory  of 
the  defendant's  counsel  as  to  the  constitutionality  of  the 
Safety  Appliance  act.  An  employe  of  a  railroad  company 
engaged  in  interstate  commerce  does  not,  merely  because  he 
is  such  employe,  sustain  the  same  relation  to  interstate  com- 
merce as  a  car  used  on  a  railroad  engaged  in  interstate  com- 
merce sustains  to  interstate  commerce  on  that  road.  Cer- 
tainly, the  Federal  Government  owes  no  duty  to.  and  has 
no  authority  over,  an  employe  of  a  railroad  which  is  engaged 
in  interstate  commerce,  if  the  employe  himself  is  not  engaged 
in  the  work  of  interstate  commerce.  That  employe  is  subject, 
in  respect  to  his  relations  with  the  railroad  company,  to  the 
laws  of  the  State  in  which  the  service  is  performed.  There 
is  no  reason  why  the  power  of  the  State  should  not  be  suffi- 
cient for  his  protection,  or  why  the  Federal  Goverment  should 
interfere  with  respect  to  that  or  any  other  matter  relating 
to  that  employe  in  respect  to  his  work  with  the  railroad  com- 
pany, so  long  as  it  does  not  relate  to  the  interstate  commerce 
of  the  company. 

But  this  is  not  true  of  a  car  used  by  a  railroad  engaged 
in  interstate  commerce.  All  of  the  cars  used  by  a  railroad 
engaged  in  interstate  commerce,  in  the  natural  course  of  their 
use,  are  instrumentalities  of  interstate  commerce;  whether 
they  carry  inter.state  traffic  themselves  or  are  hauled  in  a 
train  which  contains  interstate  traffic  the  effect  is  the  same. 
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They  stand  in  a  certain  and  important  relation  to  that  inter- 
state commerce  over  which  Congress  has  control ;  and  it  is 
quite  apparent  that  Congress,  in  undertaking  to  determine 
the  manner  in  which  interstate  commerce  shall  be  carried  on, 
and  especially  in  making  effective  the  useful  and  beneficent 
purpose  of  providing  for  the  safety  of  employes,  would 
necessarily  have  a  regard  for  the  cars  which  the  interstate 
commerce  railroad  had  in  use.  And  thu<?,  discovering  a 
very  marked  and  practical  distinction  Ijetwcen  a  car  used 
by  an  interstate  commerce  railroad  and  a  person  in  the  em- 
ploy of  an  interstate  commerce  railroad,  we  see  how  one,  in 
the  nature  of  things,  becomes  properly  the  subject  of  Federal 
legislation  while  the  other,  depending  upon  the  character  of 
his  work,  may  or  may  not  become  properly  the  subject  of 
Federal  legislation.  This  proposition  is  amplified  in  the  reply 
herein  made  to  the  third  objection  to  the  applicability  of 
the  act. 

After  all,  on  this  subject  of  the  constitutionality  of  the 
act,  it  seems  to  me  that  that  question  has  been  fully  answered 
by  the  determination  of  the  Supreme  Court  in  Johnson  v. 
Railroad  Company,  supra,  wherein  it  is  declared  that  this 
act  of  1903  only  construes  and  applies  the  act  of  1893,  and 
does  not  add  any  new  affirmative  provision. 

As  to  the  second  objection,  whatever  may  be  the  right  of 
the  railroad  company  to  defend  against  the  claim  made  in  a 
suit  of  this  kind  by  saying  that  the  coupling  became  defective 
or  the  grabiron  lost  so  recently  before  the  time  named  in  the 
petition  as  to  make  it  impossible,  in  the  exercise  of  ordinary 
care,  to  replace  or  repair,  that  is  purely  a  matter  of  defense 
if  it  ever  can  be  asserted  at  all.  It  can  not  be  urged  in  sup- 
port of  a  demurrer  to  the  cause  of  action.  If  it  were  not 
so,  it  would  be  practically  impossible  for  proof  to  be  made 
in  any  case  of  a  violation  of  the  law.  There  are  approxi- 
mately 2.000,000  cars  in  use  by  railroads  in  this  country,  and 
if  the  contention  referred  to  is  sound,  it  would  be  necessary, 
in  order  to  sustain  a  cause  of  action  in  cases  under  this  act, 
that  proof  be  made  that  the  appliance  was  in  a  condition  of 
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unrepair  at  one  time,  that  it  continued  to  be  in  that  condition 
of  unrepair  or  in  a  develoi:>ing  condition  of  greater  unrepair 
up  to  another  time,  the  lapse  of  the  intervening  time  being  so 
great  as  to  show  a  want  of  ordinary  care  on  the  part  of  the 
railroad  company.  In  the  meantime  the  very  thing  to  pre- 
vent which  the  law  was  passed  might  occur,  to-wit,  the 
injury  of  an  employe.  The  practical  administration  of  justice 
would  be  denied  and  the  real  enforcement  of  the  law  be 
impossible  if  the  construction  contended  for  was  sound. 

But  it  has  been  held  in  several  cases  that  even  as  a  defense 
on  the  merits  no  degree  of  care,  no  absence  of  negligence,  can 
excuse  for  the  failure  to  perform  a  duty  unqualifiedly  imposed 
by  statute.  And  in  the  recent  case  of  Railway  Company  v. 
Taylor,  Admx.,  decided  ^lay  18  of  the  present  year  by  the 
Supreme  Court,  the  court  very  pointedly  lays  the  unqualified 
responsibility  upon  the  railroad  for  such  a  condition  of  un- 
repair. 

As  to  the  third  objection.  What  shall  we  do  in  the  case  of 
a  car  vrhich  is  regularly  used  in  the  movement  of  interstate 
traffic  but  at  the  time  when  the  defect  is  known  to  exist  is 
itself  not  being  used  for  carrying  interstate  commerce,  but 
is  being  hauled  in  a  train  containing  a  car  loaded  with  inter- 
state commerce  ?  What  is  the  purpose  of  the  law  ?  Here  is  a 
train  which  is  engaged — at  least  part  of  it — in  interstate 
commerce,  and  so  long  as  that  is  true  every  ear  in  the  train 
is  impressed,  so  far  as  the  requirements  of  this  act  are  con- 
cerned, with  an  interstate  character.  It  is  a  part  of  the  cur- 
rent. The  interstate  car  can  not  move  except  with  relation 
to  the  empty  car.  The  empty  car  may  at  any  moment  be 
coupled  to  the  interstate  car.  A  brakeman  engaged  in  per- 
forming some  duty  in  respect  to  the  interstate  car  may  be 
compelled  to  pass  over  or  use  a  grabiron  on  the  empty  car 
or  couple  the  empty  car  to  the  interstate  car.  Endless  con- 
fusion would  arise  if  any  distinction  was  made  under  such 
conditions  between  n  car  loaded  with  interstate  traffic  and  an 
empty  car  regularly  used  in  the  movement  of  interstate 
traffic,  but  at  the  time  unloaded  and    coupled    to    another 
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ear  actually  in  use  in  the  movement  of  interstate  traffic. 
Of  course  the  same  thing  must  be  said  of  the  loaded  car, 
Avhatever  the  character  of  the  freight  it  carried,  if  it  is  a  car 
regularly  used  in  the  movement  of  interstate  traffic. 

It  seems  to  me  that  from  every  point  of  view  the  objections 
raised  to  the  several  causes  of  action  are  not  well  grounded. 
The  demurrer  is  overruled. 


U.  S.  V.  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 

COMPANY. 

(In  tlie  District  Court  of  the  United  States  for  the  Fourth  District  of 

Arizona.) 

Decided  July  11,  ID08. 

(Syllabus  by  the  court.) 

1.  The  heiglit  of  drawbars  of  freight  cars  as  required  by  the  Federal 

Safety  Appliance  Act  shall  not  be  more  than  34i/^  inches  nor  less 
than  Sl%  inches,  from  the  top  of  the  rail,  the  rail  being  on  the 
same  level  as  tlie  cars  equipped  with  such  drawbars. 

2.  In  prosecutions  to  recover   the  penalty  under  said   act   the  burden 

is  on  the  Government  to  show  by  a  clear  preponderance  of  evidence 
the  facts  as  alleged  in  the  petition. 

3.  A  failure  on  the  part  of  the  inspectors  for  tlie  railroad  company  to 

discover  defects  in  the  equipment  of  cars  cannot  excuse  the  com- 
pany from  liability  under  the  statute. 

4.  The  insjwctors  for  the  Government  are  not   required  to  notify  the 

employes  of  the  railroad  company  of  defects  on  cars. 

5.  Xothing  but  inability  on  the  part  of  the  common  carrier  to  comply 

with  the  requirements  of  the  Safety  Appliance  statute  will  excuse 
its  non-compliance.  The  question  as  to  whether  it  is  convenient 
for  a  repair  to  be  made  at  a  certain  place  does  not  arise. 

6.  If  a  drawbar  of  a  car  be  pulled  out  en  route  it  is  the  duty  of  the 

carrier  to  make  the  necessary  repairs  at  the  nearest  point  where 
such  repair  can  be  made,  and  the  hauling  of  such  car  in  sucli  de- 
fective condition  beyond  this  point  is  a  violation  of  the  law. 

7.  If  for  any  cause  a  part  of  the  coupling  or  uncoupling  mechanism  of 

a  car  be  removed,  broken,  or  parts  being  present  and  not  connected, 
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thereby  rendering  it  such  that  it  can  not  be  operated  without  the 
necessity  of  a  man  going  between  the  ends  of  the  cars,  tlien  such 
car  is  not  equipped  in  compliance  with  tlie  law. 

8.  The  law  requires  that  both  ends  of  each  car  be  equipped  as  required 

by  the  statute. 

9.  The  statute  applies  to  empty  cars  as  well  as  to  loaded  cars. 

10.  In  a  prosecution  to  recover  the  penalty  for  the  violation  of  the  stat- 

ute within  a  Territory  of  the  United  States,  it  is  not  necessary  to 
show  that  the  defendant  is  engaged  in  interstate  commerce ;  neither 
is  it  necessary  to  show  that  the  car  itself  is  engaged  in  interstate 
traffic. 

11.  To  constitute  a  compliance  with  the  law  it  is  not  sufficient  that  the 

coupling  or  uncoupling  apparatus  may  be  operated  with  great  ef- 
fort without  going  between  the  ends  of  the  cars,  but  it  must  be 
in  such  condition  that  it  can  be  operated  by  the  use  of  reasonable 
effort. 

12.  Positive  testimony  is  to  Ise  preferred  to  negative  testimony  in  the 

absence  of  other  testimony  or  evidence  corroborating  the  one  or 
the  other. 

Joseph  L.  B.  Alexander,  United  States  attorney;  Boscoe  F. 
Walter,  special  assistant  United  States  attorney,  for  the 
United  States. 

Paul  Burkes  for  defendant. 

IXSTRUCTIOXS    TO    JURY. 

Sloan,  District  Judge  (charging  jury)  : 

This  suit  is  brought  under  the  provisions  of  the  Congres- 
sional act  of  ]\Iarch  2,  1893.  as  amended  by  the  law  of  1896 
and  by  the  law  of  1903,  which  act  and  the  said  amendments 
are  known  as  the  Safety  Appliance  acts.  Under  section  2 
of  the  act  it  is  made  the  duty  of  common  carriers  engaged  in 
interstate  commerce,  and  also  common  carriers  within  the 
Territories  of  Arizona  and  New  ^Mexico,  to  equip  their  cars 
with  couplers  coupling  automatically  by  impact  and  which 
can  be  uncoupled  without  the  necessity  of  men  going  between 
the  ends  of  the  cars.  The  act  also  provides  that  it  shall  be  un- 
lawful for  any  such  common  carrier  to  use  any  freight  car 
equipped  with  a  drawbar  which,  measuring  perpendicularly 
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from  the  level  of  the  tops  of  the  rails  to  the  center  of  such 
drawbar,  shall  not  be  more  than  343/2  inches  in  height  or 
less  than  Siy^  inches  in  height;  it  being  assumed  in  such 
measurement  that  the  rails  are  on  the  same  level  as  the  car 
equipped  with  such  drawbar. 

It  is  further  provided  that  any  violation  of  either*  of  the 
provisions  of  the  statute  which  I  have  called  your  attention 
to  renders  such  common  carrier  liable  to  a  penalty  of  $100 
for  each  and  every  such  violation,  to  be  recovered  in  a  suit 
or  suits  brought  by  the  United  States  in  a  court  having 
jurisdiction  under  the  act. 

The  complaint  in  this  case  contains  fifteen  distinct  counts 
or  causes  of  action.  The  first  and  the  tenth  counts  relate  to 
alleged  violations  by  defendant  of  the  provision  of  law  with 
reference  to  the  height  of  drawbars,  it  being  alleged  in  each 
of  these  counts  that  the  defendant  company  used  a  freight 
ear  with  a  drawbar  wdiich  was  less  than  3iy2  inches  in  height, 
measured  perpendicularly  from  the  level  of  the  tops  of  the 
rails  to  the  center  of  such  drawbar.  Counts  2  to  9.  inclusive, 
and  11  to  15,  both  inclusive,  relate  to  alleged  defects  in  the 
couplers  with  which  the  various  cars  named  in  the  counts 
were  equipped,  it  being  charged  that  each  was  defective  in 
that  it  could  not  be  operated  so  as  to  uncouple  the  car  to 
which  it  was  attached  without  the  necessity  of  a  man  or  men 
going  between  the  ends  of  such  car  and  that  to  which  it 
might  be  coupled. 

The  burden  is  upon  the  plaintiff  in  this  cause  to  show  by  a 
clear  preponderance  of  the  evidence  that  the  defects  in  safety 
appliances  alleged  to  have  existed  as  set  out  in  the  complaint 
did  actually  exist  and  the  existence  of  such  defects  must  be 
established  by  a  fair  preponderance  of  the  evidence. 

The  burden  is  laid  upon  the  defendant,  under  the  statute, 
to  discover  defects  in  the  appliances  mentioned  under  the 
act,  whenever  an  opportunity  is  fairly  presented  for  the  dis- 
covery of  such  defects.  Any  failure  or  omission  on  the  part 
of  the  inspectors  of  the  company  to  discover  such  defects, 
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after  such  opportunity  is  presented,  can  not  excuse  the  com- 
pany from  liabilit}'  under  the  statute. 

The  inspectors  for  the  Government  are  not  required  to 
notify  the  employes  of  the  railroad  company  of  existing  de- 
fects previous  to  or  at  the  time  of  movement  of  defective 
cars,  though  such  inspectors  previously  discovered  such  de- 
fects. 

I  charge  you  that  the  law  requires  a  strict  compliance  on 
the  part  of  common  carriers  with  the  provisions  of  the  Safety 
Appliance  act  to  which  I  have  called  your  attention.  Nothing 
but  inability  on  the  part  of  a  common  carrier  to  comply  with 
the  requirements  of  the  act  will  excuse  its  non-compliance. 

I  charge  you  further  that  in  the  case  of  a  car  which  may 
have  its  drawbar  pulled  out  en  route,  it  is  the  duty  of  the 
common  carrier  to  make  the  necessary  repair  at  the  nearest 
point  where  such  repair  can  be  made.  It  may  haul  such  car 
to  such  nearest  point  and  no  farther,  using  such  care  and 
caution  as  may  be  needed  to  insure  the  highest  degree  of 
safety  and  security  while  being  so  hauled.  The  common 
carrier  may  not  choose  its  place  to  make  such  repair,  but  must 
avail  itself,  for  that  purpose,  of  the  nearest  point  where,  by 
the  exercise  of  diligence  and  foresight,  the  company  may  pre- 
pare to  make  such  repair.  Inasmuch  as  inability  alone  will 
excuse  the  common  carrier  from  a  literal  compliance  with 
the  act,  it  is  the  duty  of  the  common  carrier  to  have  the  mate- 
rial and  facilities  on  hand  at  each  repair  point  which  may 
be  needed  to  make  repairs  of  the  kind  necessary  to  comply 
with  the^requirements  of  the  Safetj^  Appliance  acts.  It  is  the 
duty  of  the  common  carrier  to  use  reasonable  foresight  in 
providing  material  and  facilities  for  such  purpose.  In  such 
a  case  it  is  not  a  matter  of  convenience  merely,  but  a  question 
of  ability  on  the  part  of  the  common  carrier  to  comply  with 
the   act. 

In  this  case  the  jury  is  instructed  that  the  defendant  com- 
pany can  not  excuse,  under  the  Safety  Appliance  act,  the 
hauling  of  a  car  which  was  without  its  drawbar  from  Winslow 
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to  some  other  point  for  repairs  if  it  could  have  been  within 
the  power  of  the  defendant  company,  had  it  exercised  reason- 
able care  and  foresight,  to  have  repaired  it  at  Winslow,  it 
being  charged,  as  I  have  said  before,  with  the  duty  of  having 
on  hand  at  said  repair  point  the  material  and  facilities  needed 
for  that  purpose. 

It  is  a  violation  of  law  rendering  the  common  carrier  liable 
under  the  statute  to  use  a  car  with  the  clevis  pin  of  the  chain 
connecting  the  lock  block  to  the  uncoupling  lever  broken  or 
removed  for  any  cause,  when  the  effect  would  be  to  render  the 
uncoupling  mechanism  inoperative  without  the  necessity  of 
a  man  going  between  the  ends  of  the  cars. 

If  it  appear  that  the  coupler  be  present  but  the  parts  are 
not  so  connected  that  the  coupler  can  be  operated  without  the 
necessity  of  a  man  or  men  going  between  the  ends  of  the  cars, 
then  it  is  not  a  com.pliance  with  the  statute. 

You  are  also  instructed  that  it  is  not  sufficient  that  one 
end  of  each  ear  be  equipped  as  required  by  the  statute,  but 
both  ends  must  be  so  equipped  that  the  coupling  or  uncoup- 
ling mechanism  of  each  car  may  be  operative  in  itself  vrithout 
requiring  the  manipulation  of  the  device  on  the  adjacent  car 
to  effect  a  coupling  or  uncoupling  to  or  from  such  adjacent 
car. 

It  is  not  necessary  that  any  car  in  question  be  a  loaded  car 
to  come  within  the  meaning  of  the  statute.  If  the  car  is 
hauled  in  the  defective  condition,  the  statute  is  violated  re- 
gardless of  the  fact  whether  the  car  be  loaded  or  unloaded. 
Neither  is  it  necessary,  in  the  case  of  a  prosecution  to  recover 
the  penalty  for  a  violation  that  occurs  within  this  Territory, 
that  the  car  be  engaged  in  interstate  traffic.  It  is  sufficient 
under  section  1  of  the  amendm.ent  of  1903,  if  the  defective 
ear  be  hauled  by  a  common  carrier  within  the  Territory,  even 
though  the  carrier  be  not  engaged  in  interstate  commerce, 
provided  the  ear  does  not  come  within  the  exceptions  em- 
braced in  section  6  of  the  original  act  as  amended  April  1, 
1896,  or  is  not  used  upon  a  street  railway. 
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You  are  instructed  that  if  the  Government  has  clearly 
and  satisfactorily  shown  by  the  evidence  that  the  car,  as 
alleged  in  the  first  count  of  the  Government's  petition,  was 
equipped  with  a  drawbar  which,  measured  perpendicularly 
from  the  level  of  the  tops  of  the  rails  to  the  center  of  such 
drawbar,  was  less  than  31^  inches  in  height,  as  required  by 
section  5  of  the  Federal  Safety  Appliance  act,  approved 
March  2,  1893,  as  amended  April  1,  1896  and  March  2,  1903, 
then  you  will  find  the  defendant  guilty  on  such  count.  And  so 
it  is  with  reference  to  count  10  of  the  Government's  petition. 

You  are  also  instructed  that  if  the  Government  has  clearly 
and  satisfactorily  shown  by  the  evidence  that  the  car,  as 
alleged  in  count  2  of  the  Government's  petition,  was  not 
equipped  v/ith  couplers  coupling  automatically  by  impact  and 
which  could  be  uncoupled  without  the  necessity  of  a  man 
or  men  going  between  the  ends  of  the  cars,  then  you  will  find 
the  defendant  guilty  on  that  count.  And  the  same  with  re- 
spect to  counts  3,  4,  5,  6,  7,  8,  9,  11,  12,  13,  14.  and  15  of 
the  Government's  petition. 

On  the  other  hand,  if  you  fail  to  find  clearly  and  satis- 
factorily from  the  evidence  that  as  to  any  of  these  counts 
there  was  a  violation  of  the  requirements  of  the  statute,  then 
as  to  such  count  or  counts  you  will  find  the  defendant  not 
guilty. 

The  court  instructs  you  that  if  you  find  from  the  evidence 
that  the  absence  of  the  "keeper"  did  not  destroy  the  auto- 
matic action  of  the  coupler  on  cars  AT96348,  96294,  and 
96260,  as  set  out  in  the  fifth,  sixth,  and  seventh  counts  re- 
spectively of  plaintiff's  complaint,  but  that  such  couplers 
could  by  the  use  of  reasonable  effort  have  been  uncoupled 
by  use  of  the  lever  of  their  o\\ti  mechanism  without  the 
necessity  of  a  man  going  between  the  cars,  notwithstanding 
the  absence  of  the  "keeper,"  then  you  must  find  for  the  de- 
fendant on  the  fifth,  sixth,  and  seventh  counts. 

In  considering  the  testimony  of  the  witnesses  who  have 
testified  before  you,  you  have  a  right  to  weigh,  in  making  up 
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your  judgment,  the  testimony  of  any  Ayitness,  but  in  doing 
this  you  will  not  give  either  more  or  less  weight  to  the  testi- 
mony of  any  witness  because  of  the  fact  that  such  witness 
testifies  on  behalf  of  the  Government  or  because  of  the  fact 
that  such  witness  testifies  on  behalf  of  the  railroad  company. 
But  you  will  give  to  the  testimony  of  each  witness  that  weight 
which,  in  your  judgment,  it  is  entitled  to  from  all  the  facts 
and  circumstances  in  the  case. 

In  this  connection  it  is  proper  to  state  that  positive  testi- 
mony is  to  be  preferred  to  negative  testimony,  other  things 
being  equal;  that  is  to  say,  when  a  credible  witness  testifies 
to  having  observed  a  fact  at  a  particular  time  and  place  and 
another  equally  credible  witness  testifies  to  having  failed  to 
observe  the  same  fact  with  the  same  or  equal  opportunity  to 
so  observe  such  fact,  the  positive  declaration  is  to  be  pre- 
ferred to  the  negative  in  the  absence  of  other  testimony  or 
evidence  corroborating  the  one  or  the  other. 

You  are  instructed  that  if  you  believe,  from  a  consideration 
of  all  of  the  testimony  in  the  case,  that  any  witness  has 
willfully  testified  falsely  as  to  any  material  fact,  then  you  are 
at  liberty  to  disregard  the  w'hole  of  his  testimony,  except  in 
so  far  as  the  testimony  of  such  witness  may  be  corroborated 
by  other  credible  evidence  in  the  case. 

The  court  instructs  you  that  by  a  preponderance  of  the 
evidence  is  not  meant  the  testimony  of  the  greater  number  of 
witnesses,  but  rather  the  greater  weight  of  credible  testimony 
as  determined  by  the  character  of  the  testimony  of  the  vari- 
ous witnesses  and  the  respective  means  and  opportunities  such 
witnesses  may  have  had  of  acquiring  information  and  knowl- 
edge and  of  seeing  or  knovring  and  remembering  that  to 
which  they  testify,  the  probability  of  its  truth,  their  interest, 
if  any,  whether  as  parties  or  witnesses  in  the  result  of  the 
action,  and  also  their  manner  of  testifying,  and  every  other 
fact  which  wiU  enable  you  to  determine  the  weight  and 
credibility  to  be  given  to  their  testimony. 

If  you  find  the  defendant  guilty,  you  will  say:    *'We,  the 
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jury,  find  the  defendant  ^ilty  on  the  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  and  fifteenth  counts  of  the 
petition." 

You  may  find  the  defendant  guilty  on  some  of  the  counts 
and  not  guilty  on  the  others.  In  that  ease  the  form  of  your 
verdict  will  be:  "We,  the  jury,  find  the  defendant  guilty" 
on  whatever  number  of  counts  you  do  find  the  defendant 
guilty,  and  "not  guilty"  on  whatever  you  find  the  defendant 
not  guilty. 

If  you  find  the  defendant  not  guilty,  you  will  say:  "We, 
the  jury,  find  the  defendant  not  guilty." 

Verdict  of  guilty  on  all  counts. 

United  States  Circuit  Court  of  Appeals.   Seventh  Circuit. 
Xo.  1475.— October  term,  A.  D.  1908. 


BELT    RAILWAY    COMPANY    OF    CHICAGO.    PLAIN- 
TIFF IN  ERROR,  v.  UNITED  STATES  OF 
AJ^IERICA.   DEFENDANT   IN   ERROR. 

In  error  to  the  District  Court  of  the  United  States  for   the  Northern 
District  of  Illinois,  Eastern  Division. 

Decided  February  3,  1909. 

A  belt-line  railway  company,  operating  a  line  lying  wholly  within  a  city, 
county,  or  State,  while  moAing  a  commodity  originating  at  a  point 
in  one  State  and  destined  to  a  point  in  another  State,  is  engaged  in 
interstate  commerce  by  railroad,  and  as  such  is  within  the  Federal 
Safety  Appliance  Acts. 

William  J.  Henley,  William  L.  Reed,  and  Fra^icis  Adams, 
Jr.,  for  plaintiff  in  error. 

Edwin  ir.  Sims,  United  States  attorney;  Harry  A.  Parkin, 
assistant  United  States  attorney;  and  Philip  J.  Dohcrty  and 
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Luther  M.  Walfcr,  special  assistant  United  States  attorneys, 
for  defendant  in  error. 

Before  Grosscup,  Baker  and  Seaman,  Circuit  Judges: 

OPINION    OP    THE    COURT. 

Baker,  Circuit  Judge,  delivered  the  opinion  of  the  court : 

The  writ  is  addressed  to  a  judgment  assessing  a  penalty 
against  plaintitf  in  error  for  an  alleged  violation  of  the  pro- 
visions of  the  Safety  Appliance  acts  in  relation  to  power 
brakes.  27  Stat.  L.  531,  29  Stat.  L.  85,  32  Stat.  L.  943.  Cer- 
tain questions  relating  to  the  purpose,  scope,  and  validity  of 
this  legislation  are  considered  in  Wabash  R.  Co.  v.  U.  S.  and 
Elgin,  etc..,  R.  Co.  v.  U.  S.,  herewith  decided. 

The  only  assignments  presented  and  discussed  by  plaintiff 
in  error  are  that  the  court  erred  in  refusing  to  direct  a  ver- 
dict of  not  guilty,  and  in  giving  the  following  instruction : 
' '  The  question  therefore  presents  itself,  and  it'  is  a  legal  ques- 
tion, Was  the  Belt  Company,  at  the  time  it  moved  this  string 
of  42  freight  cars,  containing  a  car  originating  in  Illinois  and 
destined  to  Wisconsin,  engaged  in  interstate  commerce?  I 
charge  you  that  when  a  commodity  originating  at  a  point  in 
one  State  and  dcp.tined  to  a  point  in  another  State  is  put 
aboard  a  ear,  and  that  car  begins  to  move,  interstate  commerce 
has  begun,  and  that  interstate  commerce  it  continues  to  be 
until  it  reaches  its  destination.  If,  between  the  point  of 
origin  of  this  commodity  and  the  point  of  destination  of  this 
commodity,  the  car  in  which  it  is  being  vehicled  from  origin 
to  destination  passes  over  a  line  of  track  wholly  within  a  city, 
within  a  county,  or  within  a  State,  the  railway  company  oper- 
ating that  line  of  track  while  moving  this  commodity,  so 
originating  and  destined  from  one  point  to  another  point, 
intrastate,  is  engaged  in  interstate  commerce." 

Was  there  sufficient  evidence  to  warrant  the  jury  in  finding 
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that  in  hauling  the  train  in  question  plaintiff  in  error  as  a 
common  carrier  v/as  "engaged  in  interstate  commerce  by 
railroad  ? ' ' 

The  railroad  tracks  of  plaintiff  in  error  lie  wholly  within 
Cook  County,  111.  There  are  21  miles  of  main  line  and  about 
90  miles  of  sw^itching  and  transfer  tracks.  The  main  line  con- 
stitutes a  belt  that  intersects  the  trunk  lines  leading  into 
Chicago.  By  leads  and  Ys  direct  physical  connection  with 
the  trunk  lines  is  maintained.  Plaintiff  in  error's  business 
consists  in  transporting  cars  between  industries  located  along 
its  line,  between  industries  and  trunk  lines,  and  between 
trunk  lines.  The  first  two  kinds  need  not  be  noticed  as  the 
transportation  here  involved  was  betw^een  trunk  lines.  The 
train  in  question  contained  among  others  a  car  laden  with 
lumber,  and  consigned  from  a  point  in  Illinois  on  the  Chicago 
&  Eastern  Illinois  to  a  point  in  Wisconsin  on  the  Chicago  & 
Northwestern.  This  ear  was  taken  by  the  plaintiff  in  error 
from  the  tracks  of  the  Eastern  Illinois  over  the  belt  line  and 
put  on  the  tracks  of  the  North w^estern.  For  services  of  this 
kind  plaintiff  in  error  makes  arbitrary  charges  of  so  much  a 
car,  which  are  collected  monthly  from  the  railroad  companies 
for  which  the  services  are  rendered.  In  such  operations  plain- 
tiff in  error  has  no  dealings  with  the  shippers  and  pays  no 
attention  to  the  class  of  traffic.  Its  relation  to  the  traffic  was 
stated  by  the  general  superintendent,  as  follows:  "The  Belt 
Company  acts  practically  as  an  agent  for  the  trunk  lines  in 
the  handling  of  cars  from  one  connection  to  another  through 
its  yards." 

In  United  States  v.  Geddes,  131  Fed.  Rep.,  452,  defendant 
as  receiver  was  operating  a  narrow  gauge  railroad  that  lay 
wholly  in  Ohio.  "At  Bellaire  it  connected  with  the  Baltimore 
&  Ohio  road,  in  the  sense  that  it  received  from  the  Baltimore 
&  Ohio  freight  from  other  States  marked  for  points  on  its 
line,  and  delivered  to  the  Baltimore  &  Ohio  freight  from 
points  on  its  line  marked  for  other  States,  in  the  following 
manner:    There  was  no  interchange  or  common  use  of  cars, 
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the  gauges  of  the  two  roads  being  different.  The  cars  of  the 
defendant  road  were  used  only  on  its  own  line.  But  a  trans- 
fer track  ran  from  the  main  line  of  the  Baltimore  &  Ohio  to 
the  terminal  station  of  the  defendant  road,  .so  that  the  freight 
cars  of  the  two  roads  could  be  placed  alongside  adjoining 
platforms  and  the  transfer  of  freight  made  by  the  use  of 
trucks  handled  ])y  the  Baltimore  &  Ohio  men.  No  through 
bills  of  lading  for  such  freight  were  issued  by  either  road, 
no  through  rate  was  fixed  by  mutual  arrangement,  and  no 
conventional  division  of  a  through  freight  charge  was  made." 
The  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  decided 
that  the  narrow  gauge  cars  in  question  were  not  subject  to  the 
Safety  Appliance  act,  holding  that  a  common  carrier  was  not 
"engaged  in  interstate  commerce  by  railroad"  within  the 
meaning  of  the  Safety  Appliance  act  unless,  referring  to  the 
definition  in  the  original  interstate  commerce  act,  it  v;as  "en- 
gaged in  the  transportation  of  passengers  or  property  wholly 
by  railroad  or  partl}^  by  railroad  and  partly  b}^  water  when 
both  are  used,  under  a  common  control,  management,  or  ar- 
rangement for  a  continuous  carriage  or  shipment,"  from  one 
State  to  another.  The  equipment  of  a  narrow  gauge  railroad 
which  lay  wholly  in  Colorado  and  which  was  similarly  en- 
deavoring to  conduct  a  separate  and  independent  business, 
was  held  by  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  to  be  within  the  Safety  Appliance  act.  TJ.  8.  v.  Colo- 
rado, etc.,  R.  Co.,  157  Fed.  Rep.,  321. 

Plaintiff  in  error  argues  the  present  case  as  if  the  judgment 
could  not  properly  be  af^rmed  without  our  adopting  the  de- 
cision in  the  eighth  circuit  as  against  that  in  the  sixth.  In 
our  judgment  the  question  presented  to  those  courts  is  ex- 
cluded from  our  consideration  by  certain  distinguishing  and 
controlling  facts.  The  narrow  gauge  track  had  no  direct 
physical  connection  with  the  broad  gauge  tracks  of  the  inter- 
state trunk  lines,  and  so  no  cars  from  other  States,  laden  with 
goods  from  other  States,  were  hauled  on  the  local  highway. 
The  Belt  Line  physically  connected  its  track  with  those  of  the 
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Eastern  IlliDois  and  of  the  Northwestern,  so  that  a  continuous 
highway  across  State  lines  was  formed,  on  which  interstate 
traffic,  loaded  on  interstate  cars,  was  moved  from  origin  to 
destination  without  change  of  cars.  The  narrow  gauge  road, 
by  limiting  its  bills  of  lading  to  points  on  its  own  line,  en- 
deavored to  escape  being  held  a  coiqmon  carrier  engaged  in 
interstate  transportation.  The  Belt  Line,  issuing  no  bills  of 
lading  because  of  having  no  dealings  with  the  shipper  or  with 
anyone  on  his  behalf,  performing  its  gateway  service  on  ac- 
count of  and  as  agent  of  the  trunk  lines,  made  its  track  the 
track  of  its  principals.  Consequently  the  character  of  the 
transportation  should  be  determined  by  considering  the  trans- 
portation as  the  act  of  such  principals.  Trunk-line  yards  are 
in  some  instances  so  related  to  each  other  that  through  cars 
can  be  transferred  without  the  intervention  of  a  go-between. 
We  are  of  opinion  that  the  transportation  in  question  was 
the  same  in  legal  effect  as  if  the  Eastern  Illinois  by  means  of 
its  own  locomotive  and  track  had  put  the  through  car  on  the 
Northwestern 's  track.  In  this  view  there  was  evidence  from 
which  the  inference  of  fact  might  warrantably  be  drawn  by 
the  jury  that  there  was  a  common  arrangement  for  a  con- 
tinuous carriage  over  the  Eastern  Illinois  and  the  North- 
western ;  and  so,  with  respect  to  the  movement  in  question, 
plaintiff  in  error  was  engaged  in  interstate  transportation. 

When  the  portion  of  the  charge  complained  of  is  read  in 
the  light  of  the  undisputed  facts,  we  see  no  basis  for  saying 
that  the  substantial  rights  of  plaintiff  in  error  were  injuri- 
ously affected. 

The  judgment  is  affirmed. 

Seaman,  Circuit  Judge,  dissenting: 

I  can  not  concur  in  the  affirmance  of  this  judgment,  as  I 
believe  the  operation  of  the  Belt  Company  described  in  the 
record  is  not  within  the  meaning  of  the  Safety  Appliance 
act.  It  clearly  appears  that  this  company  was  an  independent 
railroad  within  the  city,  engaged  only  in  transferring  cars 
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(loaded  or  unloaded)  from  the  terminal  of  one  trunk  line  in 
Chicago  to  that  of  another  trunk  line ;  that  it  had  no  part  in 
the  shipment  of  any  commodities  which  were  upon  the  cars, 
nor  interest  in  shipping  bills  or  rates  charged,  nor  concern  in 
their  ultimate  destination  and  delivery  to  consignee;  that 
its  only  service  involved  herein  was  the  transfer  of  cars  over 
its  own  lines,  from  one  terminal  to  the  other  in  Chicago,  when 
the  cars  were  delivered  to  it  by  a  trunk  line  to  be  so  trans- 
ferred, for  which  service  the  Belt  Company  was  paid  by  the 
trunk  line  an  arbitrary  rate  per  car,  on  monthly  collections. 
In  such  service  the  Belt  Company  is  neither  chargeable  with 
notice  whether  the  service  of  the  trunk  lines  in  respect  of  the 
cars  is  interstate  commerce  or  otherwise,  nor  concerned  in 
such  inquiry,  as  I  believe.  It  was  not  "engaged  in  inter- 
state commerce."  as  defined  in  the  interstate  commerce  act, 
and  I  am  of  opinion  that  the  two  acts  are  in  part  materia,  so 
that  the  terms  of  the  Safety  Appliance  act  are  inapplicable 
to  the  service  thus  performed  by  the  Belt  Company,  and  the 
judgment  should  be  reversed. 


THE    UNITED    STATES    v.   LEHIGH   VALLEY    RAIL- 
ROAD COMPANY. 

(Motion  for  new  trial  reported  at  102  Fed.  Rep.  410.) 

In  the  District  Court  of  the  United  States  for  the  Eastern  District  of 

Pennsylvania. 

December  Term,  1906. 

(Decided   March   11,  J  90S.) 

1.  An  action  brought  to  recover  the  penalty  provided  for  in  the  Safety 

Appliance  Act  is  not  a  criminal  case. 

2.  The  Government  need  not  prove  its  case  beyond  a  reasonable  doubt ; 

it  is  sufficient  if  it  furnishes  clear  and  satisfactory  evidence  of  all 
the  necessary  facts. 
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The  statute  requires  as  to  couplers  that  the  apparatus  on  each  end 
of  every  car  shall  be  in  operative  condition. 

In  order  to  constitute  a  violation  of  the  Safety  Appliance  Act,  the  car 
must  be  moved  in  a  defective  condition. 

Where  a  car,  which  had  been  at  rest  at  a  station  for  a  period  of  time, 
is  taken  out  upon  the  road  in  a  defective  condition,  the  carrier  is 
liable  for  the  penalty,  and  it  is  wholly  immaterial  whether  the  de- 
fendant knew  of  the  defect  or  could  have  ascertained  its  condition 
by  the  exercise  of  reasonable  care ;  in  such  a  case  the  carrier  must 
find  the  defect  at  its  peril. 

STATEMENT  OF  FACTS. 

This  is  an  action  brought  by  the  United  States  to  recover 
the  statutory  penalty  of  $100  under  the  Safety  Appliance  act. 

Two  inspectors  of  the  Interstate  Commerce  Commission 
found  Philadelphia  &  Heading  car  No.  46247,  November  12, 
1906,  at  Allentown,  Pa.,  in  the  yard  known  as  the  East  Penn 
Junction  yard,  with  the  lever  disconnected  from  the  lock  pin 
or  lock  block  on  each  end  of  the  car.  The  car  was  first  in- 
spected at  2 :50  p.  m. ;  it  left  East  Penn  Junction  at  8  :30  p.  m. 
for  Cementon,  Pa.,  a  few  miles  away,  and  was  found  there 
the  next  day  in  the  same  defective  condition.  Defendant's 
employes  testified  that  a  defect  had  existed  at  East  Penn 
Junction  on  the  12th,  but  defendant  contended  that,  as  the 
repairs  were  generally  made  when  found,  the  car  did  not  leave 
for  Cementon  in  a  defective  condition. 

J.  Whitaker  TJiompson,  United  States  attorney;  Jo/in  C. 
Swariley,  assistant  United  States  attorney;  Luther  M.  Walter, 
special  assistant  United  States  attorney,  for  plaintiff. 

J.  Wilson  Bayard,  Esq.,  for  the  defendant. 

Hon.  John   B.  McPherson,  Judge   (charging  jury)  : 

Gentlemen  of  the  jury:  The  question  that  has  been  sub- 
mitted to  you,  the  question  of  fact  that  has  been  argued  to 
you,  is  one  that  has  not  appeared  in  the  other  cases  that  per- 
haps may  have  lieen  tried  in  the  hearing  of  some  of  you.  The 
defendant  contends  here  that  the  Government  has  not  offered 
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suftieient  evidence  to  satisfy  you  that  this  car  was  hauled  in 
a  defective  condition  from  East  Penn  Junction  to  Cementon, 
to  which  the  load  which  it  carried  was  bound,  and  that  is 
the  question  of  fact  for  you  to  determine  in  this  case.     This 
Safety  Appliance  act,  the  particular  section  with  which  we 
are  concerned,  makes  it  unlawful  for  a  common  carrier,  such 
as  the  Lehigh  Valley  Tiailroad  Company,  to  haul  or  permit 
to  be  hauled  or  used  on  its  line  any  car  used  in  moving  inter- 
state traffic  not  properly  equipped  with  automatic  couplers. 
In  this  case  the  question  is  whether  or  not  this  ear  was  moved 
from  East  Penn  Junction  to  Cementon  by  the  Lehigh  Valley 
Railroad  Company  in  a  condition  that  was  not  such  as  is  pro- 
vided for  by  this  statute,  and  the  duty  is  upon  the'  Govern- 
ment to  satisfy  you  upon  that  subject.     The  burden  of  proof 
rests  upon  the  CTOvernment  in  this  case  to  establish  to  you  by 
clear  and  satisfactory  testimony  that  that  fact  existed.     It  is 
not  a  criminal  case.     We  are  not  trying  an  indictment.     We 
are  trying  a  suit  for  a  penalty,  a  suit  for  a  penalty  of  $100, 
for  an  alleged  non-compliance  with  this  Safety  Appliance  act, 
and  the  burden  of  proof  rests  upon  the  Government  to  make 
out  its  case  by  clear  and  satisfactory  testimony.     I  repeat, 
the  burden  of  proof  is  upon  it,  and  the  burden  continues  to  be 
upon  it  throughout  the  case.     It  is  not  required  to  furnish 
evidence  beyond  a  reasonable  doubt,  but  it  is  required  to  fur- 
nish clear  and  satisfactory  evidence  of  all  the  facts  necessary 
to  make  out  its  case.     The  act  requires  couplers  at  both  ends 
of  the   car  that  shall  couple  automatically  by  impact,   and 
couplers  that  may  be  uncoupled  without  the  necessity  of  going 
between  the  cars ;  this  requires  that  there  shall  be  levers,  either 
a  lever  going  entirely  across  the  end  of  the  car,  or  a  lever  up- 
on one  side,  which  operates  the  mechanism  of  the  coupler  so 
that  it  may  be  separated  f roan  the  other  car  without  the  neces- 
sity of  anybody  going  between.   And  it  is  necessary,  to  com- 
ply with  the  statute,  that  the  coupler  at  each  end  of  the  car 
shall  be  in  operative  condition.  That  duty  is  imposed  upon 
any  carrier  using  a  car  that  is  engaged  in  interstate  traffic. 
That  particular  point  of  time  to  which  your  attentio<n  is 
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directed  is  the  12th  day  of  November,  1906,  and  the  particular 
place  is  East  Penn  Junction  in  this  State,  and  from  there  to 
Cementon,  a  few  miles  away,  and  the  charge  is  that  a  par- 
ticular car  was  defectively  equipped.  That  it  was  defectively 
equipped  seems  to  be  conceded,  as  I  understand,  by  the  de- 
fendant in  this  case ;  that  is,  that  one  or  both  couplers  were 
out  of  order.  Testimony  has  been  given  by  the  defendant's 
witnesses  to  that  effect,  as  I  understand  it,  but  the  averment 
of  the  defendant  is  that  that  defect  was  remedied  and  that 
there  is  no  evidence  from  which  the  jury  may  properly  infer 
that  the  car  was  actually  moved  in  a  defective  condition.  It 
is  necessary  that  the  Government  shall  establish,  as  I  have 
said  to  you,  by  clear  and  satisfactory  evidence  that  the  car 
was  so  moved,  because  it  is  quite  clear  that  so* long  as  a  car, 
no  matter  how  defectively  equipped  it  may  be,  remains  at 
rest,  it  does  no  harm-  and  can  not  do  any  harm,  and  does  not 
offend  against  the  statute.  It  is  when  it  is  actually  in  motion 
and  therefore  capable  of  doing  harm  to  the  operatives  upon 
the  train  that  the  act  applies,  and  therefore  it  is  necessary, 
and  it  is  the  vital  question  of  fact  in  the  case,  to  establish  as  to 
whether  or  not  while  this  car  was  being  moved  it  was  in  a 
defective  condition.  Therefore  I  submit  those  questions  of 
fact  to  you  for  your  determination-.  Did  the  Lehigh  Valley 
Railroad  transport  or  haul  this  car  from  East  Penn  Junction 
to  Cementon,  and  if  they  did,  during  that  period  was  it'de- 
f eotively  equipped  ? 

I  have  not  heard  any  argument  made  to  you  with  regard 
to  the  question  of  reasonable  care  and  diligence.  The  question 
is,  however,  raised  by  one  of  the  points  that  is  presented  to 
me  by  the  defendant,  and  therefore  I  say  to  you  in  a  word 
that  the  question  of  reasonable  care  and  diligence  that  may 
have  been  exercised  by  the  defendant  is  not  a  matter  for  your 
consideration.  As  I  understand  this  statute,  the  railroad  com- 
pany is  bound  to  discover  defects  if  they  exist,  under  the 
circumstances  as  they  have  been  offered  to  us  upon  this  trial. 
T  iun  not  dealing  with  anything  except  the  facts  that  are  now 
bef(jre  us.    Here  is  a  case  in  which  this  car  has  been  shown  to 
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have  been  at  rest  at  East  Penn  Junction  for  a  number  of 
hours,  and  therefore  when  there  was  an  opportunity  to  inspect 
upon  the  part  of  the  railroad  company.  Now,  under  such 
circumstances,  my  reading  of  the  statute  is  that  it  imposes  up- 
on the  company  the  duty  to  find  the  defects  if  defects  exist, 
and  that  it  must  find  them  at  its  peril.  If  its  inspectors  failed 
to  find  them,  then  the  liability  for  the  penalty  exists  if  the 
car  is  afterwards  moved  without  having  the  defects  repaired. 
That,  as  I  understand,  is  the  case  for  your  determination.  If 
you  are  not  satisfied  from  all  the  evidence  in  the  case  that 
the  Government  has  by  clear  and  satisfactory  evidence  made 
out  that  this  car  was  hauled  in  a  defective  condition  between 
East  Penn  Junction  and  Cementon,  then  you  ought  to  find 
in  favor  of  the  defendant.  If  they  have  satisfied  you  that 
this  car  was  so  defective  at  the  time  when  it  left  East  Penn 
Junction  that  it  could  not  be  automatically  coupled  and  could 
not  be  uncoupled  v.-ithout  the  necessity  of  somebody  going 
between  the  cars  to  perform  that  operation,  then  your  ver- 
dict ought  to  be  in  favor  of  the  United  States  for  the  sura 
of  $100. 

Verdict  for  the  Government. 


THE    UNITED     STATES    v.    PHILADELPHIA    AND 
READING  RAILWAY  COMPANY. 

(Motion  for  new  trial,  reported  at  162  Fed.  Rep.  405.) 

In  the  District  Court  of  the  United  States  for  the  Eastern  District  of 

Pennsylvania. 

December  Term,  1906. 

Decided  March  /7,  1908. 

1.  An  action  brought  to  recover  the  penalty  provided  for  in  the  Safety 

Appliance  Act  is  not  a  criminal  case. 

2.  The  Government  need  not  prove  its  case  l>eyond  a  reasonable  doubt; 

it  ii  sufficient  if  it  furnishes  clear  and  satisfactory  evidence  of  all 
the  necessarv  facts. 
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3.  The  statute  requires  as  to  couplers  that  the  apparatus  on  each  end 

of  every  car  shall  he  in  operative  condition. 

4.  In  order  to  constitute  a  violation  of  the  Saftey  Appliance  Act,  the 

car  must  be  moved  in  a  defective  condition. 

5.  Where  a   car,  which  had  been  at  rest  at  a  station  for  a  period  of 

time,  is  taken  out  upon  the  road  in  a  defective  condition,  the  car- 
rier is  liable  for  the  penalty,  and  it  is  wholly  immaterial  whether 
the  defendant  J-new  of  the  defect  or  could  have  ascertained  its  con- 
dition by  the  exercise  of  reasonable  care;  in  such  a  case  the  carrier 
must  find  the  defect  at  its  peril. 

STATEMENT    OF    FACTS. 

This  was  an  action  brought  by  the  United  States  to  re- 
cover three  penalties  of  $100  each  alleged  to  have  been 
incurred  by  the  defendant  in  hauling  on  November  12.  1906, 
Lehigh  Valley  car  No.  83759,  November  13,  1906,  Lehigh 
Valley  car  No.  69609,  and  on  September  26,  1906,  its  own  No. 
49786,  from  Allentown,  Pa.,  with  the  coupling  and  un- 
coupling apparatus  on  one  end  of  each  car  in  a  defective 
condition,  in  that  the  lock  pin  or  lock  block  was  disconnected 
from  the  uncoupling  lever.  Two  Government  inspectors  of 
safety  appliances  found  these  cars  in  the  defendant's  yard 
at  Allentown  and  after  at  least  half  an  hour's  interval  the 
defendant  hauled  the  cars  in  the  defective  condition.  The 
defendant  offered  evidence  that  in  the  ordinary  course  of 
its  business  it  had  inspectors  whose  duty  it  was  to  inspect 
cars  moved  by  it  and  if  any  defects  were  found  such  defects 
were  noted  in  an  inspection  book  kept  for  that  purpose ;  that 
it  had  examined  these  books  and  found  no  entry  of  any 
defect  having  been  found  or  repaired. 

J.  AViiiTAKER  Thompson,  United  States  attorney;  John 
C.  SwARTLEY,  assistant  United  States  attorney;  Luther  M. 
Walter,  special  assistant  United  States  attorney  for  plaintiff. 

James  F.  Campbell,  esq.,  for  defendant. 

Hon.  John  R.  ]McPherson,  Judge   (charging  jury)  : 

(Jcnilonifn  of  the  .jury:  This  is  an  action  brought  by  the 
United  States,  as  no  doubt  you  understand,  to  recover  the 
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sum  of  $300,  being  a  penalty  of  $100  for  the  use  by  the 
defendant  company  of  each  of  three  cars,  which  it  is  said 
were  defectively  equipped  in  violation  of  the  act  of  Congress 
which  is  ordinarily  known  as  the  Safety  Appliance  Act.  There 
is  only  one  portion  of  it  to  which  your  attention  need  be 
directed,  and  that  is  the  second  section  of  the  act,  which 
provides,  in  substance,  that  no  common  carrier  may  haul  or 
permit  to  be  hauled  or  used  on  its  line  any  ear  used  in  mov- 
ing interstate  traffic  not  equipped  with  couplers  coupling 
automatically  by  impact  and  which  can  be  uncoupled  with- 
out the  necessity  of  men  going  between  the  ends  of  the  cars. 
The  meaning  of  that  section  is  clear  enough.  The  direction 
of  Congress  is,  that  any  common  carrier,  such  as  a  railroad, 
must  equip  its  cars  so  that  there  shall  be  at  both  ends  a 
coupler  which  will  couple  automatically  by  impact  when  it 
comes  in  contact  with  another  car,  and  which  may  be  un- 
coupled also  from  the  side  without  the  necessity  of  a  man 
going  between  the  ends  of  the  two  cars  in  order  to  perform 
that  operation.  That  requires  that  each  car  taken  separately 
shall  be  complete,  completely  equipped ;  that  is  to  say,  it  re- 
quires that  the  couplers  at  both  ends  shall  be  in  good  order. 
It  is  not  sufficient,  under  this  act  of  Congress,  that  one 
coupler  should  be  in  good  order  and  the  other  should  be  de- 
fective, although  it  appears  from  the  testimony  in  the  case 
that  under  certain  circumstances  even  if  one  of  the  couplers 
is  defective  the  process  of  coupling  may  nevertheless  take 
place,  provided  the  coupler  upon  the  car  with  which  the  de- 
fective car  comes  in  contact  is  in  good  order.  If  the  two 
ends  that  come  together  were  both  out  of  order,  then  the 
coupling  could  not  take  place  automatically,  but  if  one  of 
them  is  in  good  order  while  the  other  is  not,  then,  under  cer- 
tain circumstances,  the  coupling  may  take  place  automatically 
just  the  same  as  though  both  ears  were  thoroughly  equipped. 
But,  however  that  may  be,  the  act  of  Congress  does  not 
permit  such  a  situation  to  exist.  It  requires  that  each  car 
taken  by  itself  shall  have  the  couplers  at  both  ends  in  good 
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order,  so  that  at  each  end  the  coupler  may  perform  its  ser- 
vice in  the  manner  directed  by  this  statute — that  is  to  say, 
automatically  by  the  impact  of  the  two  cars.  And  it  also 
requires  that  the  couplers  shall  be  in  such  order  that  the 
cars  may  be  uncoupled  without  the  necessity  of  somebody 
going  between  the  cars ;  that  is  done  by  the  use  of  levers. 
In  some  instances  the  lever  comes  entirely  across  the  ends  of 
the  car,  so  that  at  whichever  side  the  brakeman  or  employee 
happens  to  be  standing  he  may  perform  vv'hatever  operation 
is  necessary  for  the  purpose  of  uncoupling.  On  some  of  the 
cars,  perhaps  the  most  of  them,  as  the  testimony  w^ould  seem 
to  indicate,  I  believe  it  is  only  upon  one  side,  and  then,  of 
course,  they  can  only  be  used  from  that  side,  but  neverthe- 
less they  can  be  so  used.  That  is  the  provision  of  the  statute. 
Of  course,  you  will  see  at  once — perhaps  you  have  seen 
already,  if  you  have  been  thinking  at  all  about  the  case — 
that  some  difficult  questions  might  arise  as  to  when  common 
carriers  might  be  liable,  and  it  is  very  easy  to  conceive  of 
situations  in  which  it  would  be  hard  to  hold  them  liable 
under  the  strict  letter  of  the  law.  For  example,  suppose  a 
car  started  from  the  point  of  shipment  in  perfectly  good 
order,  and  then  through  no  fault  of  the  carrier  something 
happened  to  the  coupler  while  the  journey  was  in  progress. 
Of  course,  under  the  strict  letter  of  the  law  every  minute 
the  car  was  in  use  after  that  time  there  would  be  a  violation 
of  the  law;  but,  I  say,  that  would  present  a  hard  case,  and 
if  the  carrier,  under  the  proper  construction  of  this  statute, 
is  liable  under  such  circumstances,  of  course,  there  is  a  certain 
hardship  about  the  situation.  But  we  have  nothing  to  do 
with  a  case  of  that  kind.  That  may  safely  be  left  to  be 
dealt  with  when  the  time  comes.  I  give  you  that  as  an  illus- 
tration, and  others  might  be  easily  thought  of.  We  are 
dealing  with  the  particular  situation  disclosed  by  the  evi- 
dence, and  the  jury  must  confine  itself  to  that,  as  I  intend 
to  do  in  what  I  have  to  say  to  you. 

Here  is  a  case  where  a  certain  number  of  cars,  constituting 
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a  train  used  in  interstate  traffic — and  about  that  matter  there 
is  no  controversy— are  at  rest  for  a  certain  length  of  time; 
in  all  cases  for  more  than  an  hour,  in  some  cases  for,  I  think, 
several  hours ;  but,  at  all  events,  in  all  of-  these  three  cases 
at  rest  for  more  than  an  hour,  and  therefore  affording  an 
opportunity  for  inspection  for  the  discovery  of  defects  in 
these  automatic  couplers.  In  a  case  like  that  I  instruct  you 
that  it  is  the  carrier's  duty  to  find  any  defects  that  may 
exist,  and  if  the  carrier  fails  to  find  them,  then  the  carrier 
is  liable  for  the  penalty  imposed  by  the  statute;  because  if 
the  train  is  used  afterwards  with  the  coupler  out  of  order, 
then,  of  course,  under  the  precise  letter  of  the  statute,  the 
carrier  is  using  a  coupler  that  can  not  be  coupled  automatic- 
ally by  impact  or  ean  not  be  uncoupled  without  somebody 
going  between  the  cars,  or  perhaps  neither  operation  can 
be  performed  as  the  statute  contemplates.  In  other  Avords, 
the  question  of  diligence  or  carefulness  on  the  part  of  the 
■carrier  in  inspecting  the  cars  has  nothing  at  all  to  do  with 
the  matter  now  before  you.  The  obligation  is  laid  upon  the 
carrier  by  the  statute  to  find,  in  effect,  any  defect  that  may 
exist,  when  it  has,  as  it  had  under  these  circumstances,  the 
opportunity  to  discover  it;  and  if  its  inspectors  do  not  dis- 
cover it,  then  the  carrier  is  liable  for  those  defects  and  for 
the  penalty  that  is  imposed  for  the  use  of  the  car  having 
such  defects. 

That  leaves,  therefore,  for  your  consideration,  in  each 
of  these  three  cases  the  question  of  fact  whether  these  cars, 
or  either  of  them,  were  defective.  You  have  heard  the  two 
inspectors  in  the  service  of  the  Interstate  Commerce  Com- 
mission upon  that  point,  and  there  is  other  testimony  of- 
fered by  the  defendant  carrier  which  would  tend  to  show- 
that  they  were  mistaken,  and  you  Avill  have  to  determine 
w^hat  is  the  fact.  They  may,  perhaps,  have  mistaken  some 
other  car  for  the  one  that  is  spoken  of  here,  or  they  may 
not  have  discovered  the  things  that  they  said  they  did  dis- 
cover; instead  of  the  couplers  being  out  of  order,  they  may 
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have  been  in  order;  and  those  are  questions  of  fact  which 
I  submit  to  the  jury  for  their  determinatiou. 

There  are  three  separate  charges  here,  and  it  is  in  the 
power  of  the  jury,  as  thej'  may  find  the  evidence  to  indicate, 
to  find  either  that  the  carrier  should  pay  a  penalty  of  $300 
or  of  $200  or  of  $100,  or  that  it  should  pay  nothing,  accord- 
ing as  they  may  find  that  one  or  more  of  these  cars  were 
defective  or  as  they  may  find  that  they  were  all  in  the  order 
contemplated  by  the  statute. 

There  is  this  further  to  be  said :  This  is  what  is  called 
a  penal  statute;  that  is  to  say,  it  is  a  statute  that  imposes 
a  penalty.  It  is  not  a  statute  that  makes  a  criminal  prose- 
cution or  requires  a  criminal  prosecution,  or  permits,  in- 
deed, a  criminal  prosecution  for  the  violation  of  its  pro- 
visions, but  it  imposes  a  money  penalty.  The  rules  that 
apply,  therefore,  in  the  criminal  court  do  not  apply  here. 
It  is  not  necessary  that  the  United  States  should  prove  its 
case  beyond  reasonable  doubt.  As  you  very  well  understand, 
that  is  the  measure  of  proof  that  is  required  in  a  criminal 
case.  It  does  not  apply  here.  The  United  States  has  the 
burden  of  proof  upon  it  in  order  to  make  out  its  case.  It 
has  the  burden  of  proof  from  the  beginning  to  the  end  of 
it.  It  never  shifts.  It  is  bound  to  make  out  its  case,  and  it 
is  bound  to  make  it  out  by  evidence  that  is  clear  and  satis- 
factory to  the  jury.  That  is  the  obligation  that  is  laid  upon 
it.  Not  by  evidence  which  is  of  that  high  degree  which 
we  describe  when  we  say  evidence  beyond  reasonable  doubt, 
but  it  is  bound  to  make  it  out  by  such  evidence  as  is  clear 
and  satisfactory,  and  by  that  degree  of  proof  to  make  out 
all  the  elements  which  go  to  constitute  the  charge.  If  the 
United  States  has  failed  to  come  up  to  that  standard,  then 
it  has  failed  in  this  ease  as  to  one  or  more  or  all  of  these 
particular  charges,  because  that  obligation  rests  upon  it. 

That,  I  believe,  constitutes  all  the  instructions  that  I 
need  give  you  with  regard  to  this  case.  They  cover,  so  far 
as  I  can  see,  all  the  points  upon  which  I  have  been  asked 
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to  give  you  specific  instructions,  and  I  therefore  need  not 
confuse  you  by  reading  them  over  and  answering  them 
specially. 

The  jury  rendered  a  verdict    in    favor    of    the    United 
States  for  $300. 


UNITED    STATES     v.    PENNSYLVANIA    RAILROAD 
COMPANY. 

(Motion  for  new  trial,  ipportcd  at  162  Fed.  Rep.  408.) 

(In  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania.) 

December  Term,  1906. 

Decided  March  18,  1908. 

1.  An  action  brought  to  recover  the  penalty  provided  for  in  the  Safety 

Appliance  Act  is  not  a  criminal  case. 

2.  The  Grovernment  need  not  prove  its  case  beyond  a  reasonable  doubt; 

it  is  sufficient  if  it  furnishes  clear  and  satisfactory  evidence  of  all 
the  necessary  facts. 

3.  The  statute  requires  as  to  couplers  that  the  apparatus  on  each  end 

of  every  car  shall  be  in  operative  condition. 

4.  In  order  to  constitute  a  violation  of  the  Safety  Appliance  Act,  the 

car  must  be  moved  in  a  defective  condition. 

5.  Where  a  car,  which  had  been  at  rest  at  a  station   for  a  period  of 

time,  is  taken  out  upon  the  road  in  a  defective  condition,  the  car- 
rier is  liable  for  the  penalty,  and  it  is  wholly  immaterial  whether 
the  defendant  knew  of  the  defect  or  could  have  ascertained  its  con- 
dition by  the  exercise  of  reasonable  care;  in  such  a  case  the  carrier 
must  find  the  defect  at  its  peril. 

STATEMENT   OF    FACTS. 

This  is  an  action  brought  by  the  United  States  to  re- 
cover a  penalty  of  $100  on  account  of  an  alleged  violation 
of  the  safety-appliance  act. 

Inspectors  of  the  Interstate  Commerce  Commission 
testified  that  defendant  hauled  Boston  &  Albany  car  No. 
12485  from  West  Philadelphia  when  the  lock  set  was  dis- 


322  FEDERAL  SAFETY  APPLIANCE  ACT 

connected  from  the  lock  block  on  one  end  of  the  car  and 
hung  loose  on  the  lift  chain.  All  the  parts  were  present, 
but  were  not  coupled  together,  so  that  the  lever  was  in- 
operative and  the  car  could  not  be  uncoupled  without  a  man 
going  between  the  cars  for  that  purpose.  The  defendant  of- 
fered evidence  that  it  had  inspectors  whose  duty  it  was  to 
examine  and  repair  defects;  that  when  defects  were  found 
an  entry  was  made  in  the  inspectors'  book;  that  as  to  this 
particular  car  no  entry  of  repairs  or  defects  had  been  made. 

J.  Whitaker  Thompson,  United  States  attorney;  John 
C,  Sv^artley,  assistant  United  States  attorney;  Luther  M. 
Walter,  special  assistant  United  States  attorney,  for  the 
plaintiff. 

'John  Hampton  Barnes,  esq.,  for  the   defendant. 

McPherson,  Judge,   (charging  jury). 

Gentlemen  of  the  jury:  Some  of  you,  perhaps  all  of 
you,  have  already  taken  part  in  similar  trials,  but,  at  all 
events,  you  have  listened  to  them,  and  it  is  almost  super- 
fluous for  me  to.  go  over  what  I  have  already  said  two  or 
three  times.  Nevertheless,  I  will  say  very  briefly  Avhat  ought 
to  be  said  with  reference  to  the  present  case. 

There  is  just  one  charge  here  against  the  Pennsylvania 
Railroad.  It  is  charged  with  having  out  of  order  one  safety 
appliance  upon  a  car  in  its  possession.  It  was  not  one 
of  its  own  cars;  it  was  a  ear  belonging  to  the  Boston 
&  Albany  Railroad ;  nevertheless,  that  makes  no  difference. 
As  you  know,  railroads  are  continually  interchanging 
cars;  and  the  act  of  Congress  makes  no  difference 
between  ears  that  are  owned  by  a  railroad  and  cars 
that  come  upon  its  system  and  are  hauled  by  it  over 
its  rails.  If  a  car  is  not  in  proper  operative-  condition,  it 
is  the  duty  of  the  railroad  to  refuse  to  receive  it,  as  it  has 
a  perfect  right  to  do.    After  receiving  it,  it  is  just  as  much 
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"bound  by  its  condition  as  if  it  -were  its  own  own  car  from 
the  beginning.  The  question  of  fact  here  for  your  deterr 
niination,  about  which  there  is  conflicting  evidence,  is  the 
condition  of  this  car,  whether  or  not  it  was  out  of  order, 
whether  or  not  it  was  out  of  operative  condition,  and  that 
is  a  question  of  fact  that  you  must  resolve.  If  the  car  was 
in  order,  if  the  car  -wais  in  such  a  condition  that  it  complied 
with  the  statute,  of  course,  there  has  been  no  offense  com- 
mitted. The  second  section  of  this  act  under  consideration 
requires  that  the  cars  shall  be  so  fitted  with  safety  appliances 
that  when  the  two  cars  come  together  there  shall  be  an 
automatic  coupling,  by  the  mere  fact  of  their  coming  to- 
gether, the  impact  of  their  coming  together,  the  coupling 
shall  be  done  automatically,  and  it  also  requires  that  there 
shall  be  a  device  by  which  uncoupling  may  be  performed 
without  the  necessity  of  sending  a  man  between  the  cars  to 
perform  that  operation  or  to  assist  in  it.  That  is  done 
necessarily  through  the  use  of  a  lever,  sometimes  of  a  lever 
that  runs  across  the  entire  end,  and  sometimes  of  a  lever 
that  runs  only  halfway  across,  and  is  as  has  been  testified 
to  you,  always  upon  the  left-hand  side  of  the  car  as  one 
faces  it.  Either  lever  complies  with  the  provision  of  the 
statute. 

Therefore,  v.-as  this  car  in  that  condition?  You  have 
heard  the  testimony  of  the  witnesses  upon  the  stand,  the 
two  inspectors  who  are  in  the  service  of  the  Interstate  Com- 
merce Commission,  and  have  testified  to  you  what  they  say 
they  found.  You  have  heard  the  testimony  of  the  other 
witnesses  with  regard  to  inspection,  such  inspection  as  was 
made  by  the  Pennsylvania  Railroad  Company,  and  from 
the  testimony  from  both  sides,  taken  together,  you  must  de- 
termine whether  this  car  was  in  operative  condition  as  re- 
quired by  the  statute.  I  have  just  explained  to  you  what  is 
required.  If  it  was  in  that  condition,  then,  as  a  matter  of 
course,  the  defendant  has  not  committed  any  offense  for 
which  a  penalty  could  be  imposed.     It  is  necessary  that  both 
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ends  of  every  car  should  be  completely  equipped  with  de- 
vices that  are  in  operative  condition.  It  is  not  enough 
that  one  end  shall  be  in  good  order  and  the  other 
end  not  in  good  order.  Both  ends,  under  the  statute 
as  I  construe  it,  must  be  in  good  worlviug  condition. 
It  is  the  duty  of  the  United  States  in  this  suit  also 
to  satisfy  you  by  clear  and  satisfactory  evidence  that 
these  devices,  or  one  of  them,  were  out  of  order.  The 
burden  of  proof  is  upon  the  United  States,  and  it 
rests  upon  it  throughout  the  course  of  the  trial.  It  is 
not  bound  to  show  to  you  beyond  reasonable  doubt,  as  would 
be  the  case  if  we  were  trying  an  indictment  in  a  criminal 
case — if  this  defendant  was  here  on  a  criminal  charge.  I 
say-  it  is  not  necessary  that  the  measure  of  proof  should 
rise  to  that  degree,  beyond  reasonable  doubt,  but  it  is  neces- 
sary, this  being  an  action  for  a  penalty  that  the  United  States 
should  take  up  the  burden  and  carry  it,  showing  by  clear  and 
satisfactory'  evidence  that  all  the  elements  in  this  offense 
were  present.  If  the  testimony,  therefore,  is  not  of  that 
quality,  the  United  States  has  failed,  and  your  verdict  would 
have  to  be  for  the  defendant. 

Let.  me  say  also  that  there  is  no  question  in  the  case 
for  your  consideration  concerning  the  measure  of  care  or 
diligence  that  the  defendant  may  have  exercised  with  re- 
gard to  inspection.  In  my  construction  of  the  statute,  that 
is  not  a  matter  which  the  act  of  Congress  makes  necessary 
for  consideration.  As  I  understand  the  law.  Congress  has 
required  a  common  carrier  engaged  in  interstate  commerce 
to  see  that  these  devices  are  in  order  under  conditions  such 
as  are  here  before  us.  I  am  not  speaking  now  of  aocidentis 
that  might  happen  to  them  while  they  were  in  the  course 
of  transportation,  when  it  would  be  impossible  for  anybody 
to  know  that  they  were  out  of  order  or  to  repair  them,  but 
I  am  speaking  of  a  condition  that  may  exist  while  the  cars 
are  at  rest  and  when  an  opportunity  is  afforded  for  the 
process  inspection.  That  was  the  case  here,  according  to 
the  undisputed  evidence.     This  car  and  the  train  of  which 
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it  was  part  lay  at  the  Mantua  yards  for  some  hours — I  do 
not  know  for  how  long  exactly  — the  precise  time  is  not  im- 
portant, but  an  opportunity  was  afforded,  at  all  events,  for 
inspection.  That  being  so,  in  my  construction  of  the  statute, 
the  duty  rested  upon  the  carrier  to  find  any  defect  that 
existed,  and  if  the  defect  was  there  and  the  carrier  failed 
to  tind  it,  it  would  be  liable  to  the  penalty,  even  although 
it  made  an  inspection  and  made  it  by  careful  men,  who  per- 
formed their  duty  according  to  the  best  of  their  ability.  The 
fact  that  they  failed  to  find  it  would,  while  perhaps  not  a 
fault  in  one  sense,  nevertheless  expose  the  carrier  to  the 
penalty.  So  that  the  whole  case  depends  upon  what  you  find 
the  question  of  fact  to  be.  Was  this  car  out  of  operative 
condition  at  the  time  testified  to  by  the  witnesses?  I  repeat, 
the  burden  of  proof  is  on  the  Government  to  show  you  by 
clear  and  satisfactory  evidence  that  it  was  out  of  order  at 
one  or  both  ends,  and  if  the  Government  has  not  so  satisfied 
you,  then  your  verdict  must  be  for  the  defendant.  If, 
however,  it  has  satisfied  you  that  this  was  out  of  order,  that 
one  or  both  ends,  of  this  coupling  device  were  out  of  order, 
then  your  verdict  should  be  in  favor  of  the  United  States 
for  the  sum  of  $100. 

The  jury  rendered  a  verdict  in  favor  of  the  United  States 
for  $100. 


UNITED  STATES  v.  TERMINAL  EAILROAD  ASSOCIA- 
TION OF  ST.  LOUIS. 

(In  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Missouri,  Eastern  Division.) 

Decided  June  3,  JD08. 

(Syllabus  by  the  court.) 

1.  An  action  brought  to  recover  a  penalty  under  the  Safety  Appliance 
Act  is  civil. 


326  FEDERAL  SAFETY  APPLIANCE  ACT 

2.  It  makes  no  diiTerence  under  tlie  law  wlietlier  the  chains  were  broken 
actually  in  the  links  or  were  disconnected;  they  were  in  point  of 
fact  inoperative,  and  if  the  railroad  company  permitted  the  cars 
to  be  hauled  while  the  couplers  were  inoperative,  then  under  the 
statute  it  is  guilty. 

The  Interstate  Commerce  Commission  lodged  with  the  Uni- 
ted States  attorney  information  shov/ing  four  violations  of 
the  safety-appliance  law  by  the  Terminal  Railroad  Associa- 
tion of  St.  Louis.  Defendant  made  general  denial  as  to  all 
the  counts  and  offered  e\'idence  to  show  that  the  cars  were 
equipped  with  automatic  couplers,  but  the  chains  connecting 
the  lock  pins  to  the  uncoupling  levers  were  disconnected  and 
needed  only  to  be  connected  to  make  the  appliance  available. 

Henry  W.  Blodgett,  United  States  attorney;  Truman 
P.  Young,  assistant  United  Spates  attorney,  and  Ulysses 
Butler,  special  assistant  United  States  attorney,  for  the 
United  States. 


Edwin  W.  Lee    for  defendant. 

David  P.  Dyer,  District  Judge   (charging  jury)  : 

Gentlemen  of  the  jury,  this  is  a  proceeding  brought  by 
the  United  States  district  attorney  against  the  Terminal 
Railroad  Association  of  St.  Louis  to  recover  the  sum  of  $400. 
There  are  four  counts  in  the  complaint.  It  is  a  civil  action, 
provided  by  statute  for  such  cases.  It  is  based  upon  section 
2  of  an  act  to  promote  the  safety  of  employees  and  travelers 
upon  railroads  by  compelling  common  carriers  engaged  in 
interstate  commerce  to  equip  their  cars  with  automatic 
couplers  and  continuous  brakes  and  their  locomotives  with 
driving-wheel  brakes,  and  for  other  purposes.  That  act  was 
api)roved  March  2.  189.3,  and  amended  by  an  act  of  April 
1,  1896.  The  first  and  second  sections  of  the  act  are  as 
follows : 
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Tliat  from  ana  after  tlio  first  day  of  January,  1808,  it  shall  be  un- 
lawful for  any  common  carrier  engaged  in  interstate  commerce  by  rail- 
road to  use  on  its  line  any  locomotive  engine  in  moving  interstate  traf- 
fic not  equipped  with  a  power  driving-wheel  brake  and  appliances 
for  operating  the  train-brake  system,  or  to  run  any  train  in  such  tralfic 
after  said  date  tliat  lias  not  a  sufiicient  number  of  cars  in  it  so  equipped 
witli  power  or  train  brakes  that  the  engineer  on  the  locomotive  drawing 
such  train  can  control  its  s]>eed  without  recjuiring  brakemen  to  use  the 
common  hand  brake  for  that  purpose. 

Section  2  of  the  act  under  which  this  complaint  is  made 
is  as  follows: 

That  on  and  after  the  first  day  of  January,  18f)8,  it  shall  be  unlawful 
for  any  sucli  common  carrier  to  haul  or  permit  to  be  liauled  or  used  on 
its  line  any  car  used  in  moving  interstate  traffic  not  equipped  witli 
couplers  coupling  automatically  by  impact,  and  which  can  be  uncoupled 
without  tlie  necessity  of  men  going  between  the  ends  of  the  cars. 

Section  6  of  the  act  provided : 

That  any  such  common  carrier  using  any  locomotive  engine,  running 
any  train,  or  hauling  or  permitting  to  be  hauled  or  used  on  its  line  any 
car  in  violation  of  any  of  the  provisions  of  this  act,  shall  be  liable  to 
a  penalty  of  one  hundred  dollars  for  each  and  every  such  violation,  to 
be  recovered  in  a  suit  or  suits  to  be  brought  by  the  United  States  Dis- 
trict Attorney  in  the  District  Court  of  the  United  States  having  juris- 
diction in  tlie  locality  where  such  violation  shall  have  been  committed. 

The  fact  is  conceded  that  these  cars  were  engaged  in  in- 
terstate traffic.  The  ears  were  destined  to  New  York  and 
Philadelphia,  received  here  over  some  railroad  from  Kansas 
City.  So  there  is  no  question  about  the  cars  being  engaged 
in  interstate  traffic. 

Congress  has  seen  proper  to  enact  this  statute,  made  for 
the  purpose  of  protecting  from  injury  the  employees.  As 
to  the  wisdom  of  the  act  you,  nor  I.  have  nothing  to  do. 
It  is  the  law  of  the  land.  It  is  charged  in  the  first  count 
of  this  petition  (and  each  of  the  other  counts  is  the  same, 
with  the  exception  of  the  ears  named  in  the  respective 
counts)  that  on  or  about  the  8th  day  of  May.  1907.  defendant 
hauled  the  said  car  with  said  interstate  traffic  over  its  line 
of  railroad  from   St.   Louis,  within   the   State   of  Missouri, 
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within  the  jurisdiction  of  this  court,  when  the  coupling  and 
uncoupling  apparatus  on  the  "A"  end  and  the  "B"  end 
of  such  car  was  out  of  repair  and  inoperative,  the  chains 
connecting  the  lock  pins  or  lock  blocks  with  the  uncoupling 
levers  being  broken  on  said  ends  of  said  car. 

The  main  charge  here  is  that  the  cars  were  in  a  condition 
which  made  them  inoperative  under  the  provisions  of  this 
act.  and  I  charge  you  that  it  makes  no  difference  whether  the 
chains  were  broken  in  fact  in  the  links  of  the  chain  or  were 
merely  disconnected.  It  was  the  duty  of  the  railroad  com- 
pany and  its  employees  to  see  that  those  chains  were  in 
condition  so  that  they  could  be  used  as  this  act  contemplates. 
They  should  be  in  such  condition  that  they  could  be  used 
without  necessitating  a  man  going  in  between  the  cars.  I 
fail  to  find  any  difference,  under  the  provisions  of  this  act, 
between  a  chain  that  happens  to  be  broken  in  a  link  and 
a  chain  that  is  uncoupled  and  inoperative. 

You  heard  the  testimony  that  was  given  here  yesterday. 
One  witness  testified  that  some  of  these  chains  were  broken 
and  some  were  disconnected.  Another  witness  testified  that 
he  did  not  discover  the  broken  chains,  but  did  discover  that 
they  were  disconnected.  The  witnesses  for  the  defendant 
testified  that  the  chains  were  not  broken  but  were  all  dis- 
connected. There  is  no  dispute,  therefore,  that  the  chains 
were  uncoupled;  and  it  makes  no  difference  under  the  law 
whether  the  chains  were  broken  actually  in  the  links  or 
were  disconnected ;  they  were,  in  point  of  fact,  inoperative, 
and  if  the  railroad  company  permitted  them  to  be  used  while 
they  w^ere  inoperative,  then  under  this  statute  it  is  guilty. 

I  therefore  charge  you  that  under  all  the  evidence  in  this 
case  the  plaintiff  is  entitled  to  recover  on  each  count  of  its 
complaint  in  the  sum  of  $100,  and  the  court  instructs  you 
xhat  under  the  law  and  the  evidence  and  the  pleading  you 
must  return  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of 
$100  on  each  of  the  four  counts  of  the  complaint. 


APPENDIX   G.  329 


THE    UNITED    STATES    v.    ATCHISON,    TOPEKA    & 
SANTA  FE  RAILWAY  CO:\rPANY. 

(In  the  District  Court  of  tlie  United  States  for  the  Southern  District 
of   California.) 

(Syllabus  by  the  court.) 

1.  The   Federal   Safety   Apjjliance  Act   requires  carriers   subject   to   the 

act  to  find  at  their  peril  and  repair  defects  in  the  safety  appliances 
embraced  M'ithin  the  act.  If  a  carrier  fails  to  find  and  repair  such 
defects  it  is  liable  for  the  statutory  penalty. 

2.  It  is  incumbent  upon  the  Government  to  make  out  its  case  by  clear 

and  satisfactory  evidence. 

Oscar  Lawyer,  United  States  attorney;  Aloysius  I.  Mc- 
CoRMiCK,  assistant  United  States  attorney,  and  Roscoe  F, 
"Walter,  special  assistant  United  States  attorney,  for 
plaintiff. 

E.  W.  Camp,  for  defendant. 

Decided  June  6,  1908. 

Wellborn.  District  Judge    (charging  jury)  : 

Gentlemen  of  the  jury:  The  circumstances  of  this  case 
do  not  call  for  nor  admit  of  any  protracted  or  elaborate 
statement  or  explanation  of  legal  principles,  and  I  shall  not 
needlessly  consume  time,  therefore,  in  preparing  written 
charges.  Indeed,  I  think  that  the  mere  reading  of  the  pro- 
visions of  the  safetj'-applianee  act  of  Congress,  on  which 
the  Government  relies  for  recovery  in  this  case,  will  enable 
you  intelligently  to  perform  your  duties  as  jurors  and  pass 
upon  the  facts,  I  will  suggest  to  you  what  those  duties  are, 
and  indicate  the  correct  method  of  their  performance. 

The  act  of  Congress  in  question  seems  to  have  been  passed 
in  1893 — the  amendment.    The  first  section  is  as  follows: 
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Be  it  enacted  by  the  Senate  and  the  House  of  Representatives — 

I  will  onlv  read  the  pertinent  portions  of  the  section  to 
you — 

Be  it  enacted  by  the  Senate  and  the  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled  That  from  and  after 
the  first  day  of  January,  eighteen  hundred  and  ninety-eight,  it  shall  be 
unlawful  for  any  common  carrier  engaged  in  interstate  commerce  by 
railroad  to  use  on  its  line  any  locomotive  or  engine,  in  moving  inter- 
state trafl&c,  not  equipped  with  a  power  driving-wheel  brake. 

Sec.  2.  That  on  and  after  the  first  day  of  January,  eighteen  hxindred 
and  ninety-eight,  it  shall  be  unlawful  for  any  such  common  carrier  to 
haul,  or  permit  to  be  hauled,  or  used  on  its  line,  any  car  used  in  moving 
interstate  trafiic.  not  equipped  with  c-ouplers  coupliug  automatically  by 
impact,  and  which  can  be  uncoupled  without  the  necessity  of  men  going 
between  the  ends  of  the  cars. 

Sec.  4.  That  from  and  after  the  first  day  of  July,  eighteen  hundred 
and  ninety-five,  or  until  otherwise  ordered  by  the  Interstate  Commerce 
Commission,  it  shall  be  unlawful  for  a  railroad  company  to  use  any  car 
in  interstate  commerce  that  is  not  provided  with  grab  irons  or  hand- 
holds in  the  ends  and  sides  of  such  car,  for  the  security  of  the  men  in 
coupling  and  uncoupling  cars. 

Sec.  6.  That  any  such  common  carrier  using  any  locomotive  engine 
running  any  train,  or  hauling  or  permitting  to  be  hauled  or  used  on  its 
line  any  car  in  violation  of  any  of  the  provisions  of  this  act.  shall  be 
liable  to  a  penalty  of  one  hundred  dollars  for  each  and  every  such  vio- 
lation, to  be  recovered  in  a  suit  or  suits  to  be  brought  by  the  United 
States  District  Attorney  of  any  District  Court  of  the  United  States 
having  jurisdiction  of  the  locality  where  such  violation  shall  have  been 
committed.  It  shall  be  the  duty  of  said  District  Attorney  to  bring  suits 
upon  dxily  verified,  etc. 

Those  provisions  that  I  have  read  are  the  pertinent  pro- 
visions of  the  law. 

There  is  no  controversy  that  the  defendant,  at  the  times 
mentioned  in  the  complaint,  was  a  common  carrier  engaged 
in  interstate  commerce  by  railroad,  and  that  the  engines  and 
cars  mentioned  in  said  complaint  were  used  in  hauling  and 
moving  interstate  traffic,  and  the  only  questions  for  you  to 
determine  are  whether  or  not  the  appliances  on  the  engines 
and  cars  mentioned  in  the  complaint  were  out  of  order,  as 
alleged  in  the  complaint.  Whether  or  not  the  defendant 
inspected  said  engines  and  cars,  and  was  diligent  and  care- 
ful in  inspecting  them,  is  not  a  matter  you  need  concern 
yourselves  about.  The  act  requires  defects  in  the  appliances 
to  be  found  at  the  peril  of  the  company,  and  if  it  fails  to 
find  them  the  company  is  responsible  for  the  penalty.     If 
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the  Government  has  not  made  out  its  ease  by  clear  and  satis- 
factory evidence  your  verdict  should  be  for  the  defendant. 
If,  however,  you  are  satisfied  from  the  evidence  that  either 
of  said  engines  or  cars  was  not  equipped  with  the  appliances 
required  by  the  acts  of  Congress  to  which?  I  have  called 
your  attention,  or  that  such  appliances  were  defective  and 
inoperative,  then  such  engine  or  car  was  out  of  order  in 
that  particular  respect,  and  your  verdict  on  the  count  re- 
lating thereto  should  be  for  the  Government.  You  can  find 
for  the  plaintiff  or  defendant  on  any  one  or  more  or  all 
of  the  counts,  as  the  evidence  seems  to  you  to  require. 
Verdict  for  plaintiff. 


UNITED    STATES   v.    THE    CINCINNATI,    HAMILTON 
&  DAYTON  RAILROAD  COMPANY. 

(In  the  District  Court  of  the  United  States  for  the  Northern  District 

of  Ohio.) 

Decided  June  2.'/,  1908. 

(Syllabus  by  the  court.) 

The  Federal  Safety  Appliance  Law  lays  an  unqualified  duty  upon  a 
railroad  company  subject  to  the  act  to  keep  its  coupling  devices  in 
a  certain  condition  (Railroad  Company  v.  Taylor,  Administratrix, 
210  U.  S.  281),  and  when  an  employe  of  such  company  deliberately 
puts  such  devices  in  another  condition,  which  condition  the  law  un- 
dertakes to  prevent,  then  the  company  is  required  to  respond  under 
the  penalty  for  the  unlawful  act  of  its  employe. 

Wn.LiAM  L.  Day,  United  States  attorney,  John  S.  Pratt, 
assistant  United  States  attorney,  and  Roscoe  F.  Walter, 
special  assistant  United  States  attorney,  for  the  United 
States. 

Julian  H.  Tyler,  for  defendant. 
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STATEMENT  OF  FACTS. 

The  defendant  company  was  charged  with  hauling  upon 
its  railroad  its  own  engine  No.  90  when  it  was  not  equipped 
in  compliance  with  the  Federal  safety-appliance  law,  in  that 
the  uncoupling  lever  was  missing  from  the  "A"  end  of  the 
engine.  The  defense  was  made  that  inasmuch  as  the  un- 
coupling lever  had  been  removed  by  the  employees  of  the 
defendant  company  for  some  reason  best  known  to  them- 
selves and  without  the  order  or  consent  of  the  company, 
it  should  not  be  held  to  answer  for  such  act  of  its  employees, 
because  the  very  object  of  the  act  under  which  this  suit  is 
brought  is  to  secure  the  safety  of  such  employees. 

U.  S.  Y.  C,  H.  &  D.  R.  R.  CO. 

OPINION. 
(On  motion  by  plaintiff  for  judgment  on  the  pleadings.) 

Tayler,  District  Judge   (orally)  : 

I  suppose  that  the  administration  of  this  law  must  of  ne- 
cessity be  attended  with  a  certain  amount  of  strictness  of 
construction,  and,  in  many  cases,  of  hardship.  It  is  practical 
results  which  the  act  seeks  to  accomplish.  It  seeks  to  insure 
the  safety  of  employees,  in  so  far  as  that  may  be  accomplished 
by  regulating  coupling  devices  and  grab-irons.  It  is  per- 
fectly conceivable  that  in  four  cases  out  of  five  the  condi- 
tion in  which  the  grabiron  or  the  coupling  device  is  found 
may  be  due  to  the  carelessness  or  willful  act  of  one  of  the 
very  class  of  employees  v.-hos:e  safety  is  sought  by  the  legis- 
lation. Where  an  act  lays  the  unqualified  duty  upon  a  rail- 
road company  to  keep  its  coupling  devices  in  a  certain  con- 
dition and  one  of  its  employees  deliberately  puts  it  in  another 
condition,  which  is  a  condition  that  the  law  undertakes  to 
prevent,  then  the  corporation  is  required  to  respond,  under 
this  penalty,  for  the  unlawful  act  of  its  employees. 
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I  do  not  see  how  we  can  escape  the  rule  of  law  which 
makes  the  corporation  responsible  for  the  acts  of  its  em- 
ployees, because  it  is  only  through  employees  as  its  repre- 
sentatives that  it  can  act  at  all.  From  the  standpoint  of 
practical  administration  of  the  law,  it  would  be  practically 
impossible  to  administer  it  if  it  should  be  held  that  it  was 
a  defense  to  a  charge  that  the  coupling  devices  were  not  in 
the  condition  which  the  law  requires,  or  that  a  grabiron  was 
in  a  condition  that  was  unlawful,  that  such  condition  was 
due  to  the  act  of  one  of  a  class  of  employees  for  whose  bene- 
fit and  protection  this  legislation  was  enacted,  and  the  cor- 
poration was  therefore  not  liable.  If  that  was  true,  the 
statute  uould  be  in  many  cavses  practically  inoperative. 

If  I  catch  the  spirit  of  this  law  as  that  spirit  has  been 
declared,  especially  in  this  latest  case  decided  by  the  Su- 
preme Court  on  the  18th  of  ]\Iay  (Railroad  Co.  v.  Taylor, 
admx.),  then  certainly  it  must  be  said  that  the  fact  that  the 
condition  in  which  the  lever  which  ought  to  be  attached  to 
a  coupling  device  is  found,  is  due  to  the  willful  act  of  an 
employee,  yet  since  thfe  result  is  the  failure  to  perform  an 
unqualified  duty  laid  upon  the  railroad  company  by  Congress, 
it  must  be  said  to  be  a  violation  of  the  law. 

It  will  be  necessary  to  sustain  the  motion  for  judgment 
on  the  pleadings,  and  an  exception  will  be  noted. 


UNITED   STATES   v.  ATCHISON,   TOPEKA   &  SANTA 
FE  RAILWAY  COMPANY. 

(In  the  United  States  District  Court  for  the  Northern  District  of 
California.) 

Decided  December  1,  1908. 

(Syllabus  approved  by  the  court.) 

1.  If  a  carrier  liauls  over  its  line  any  cars  which  can  not  be  coupled 
automatically    by    impact,    cither    by    reasort  of    being    improperly 
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equipped,  or  the  equipment  being  out  of  order,  or  disconnected,  or 
otherwise  inoperative,  the  act  is  in  violation  of  tlie  Safety  Appli- 
ance law. 

2.  The  Safety  Appliance  statute  applies  to  the  coupler  on  eacli  end  of 

every  car  subject  to  the  law,  and  it  is  wholly  immaterial  in  what 
condition  was  the  coupler  on  the  adjacent  car,  or  on  any  other  car 
or  cars,  to  which  each  car  sued  upon  was  or  was  to  be  coupled. 

3.  Carriers  are  required  immediately  to   repair   defects  in  cars  caused 

during  the  time  they  are  being  hauled,  if  they  can  do  so 
with  the  means  and  appliances  at  hand  at  the  time  and  place,  or 
when  such  condition  should  have  been  discovered  by  the  exercise 
of  reasonable  care.  If  requisite  means  are  not  at  hand,  carriers 
have  the  right,  without  incurring  the  penalty  of  the  law,  to  haul 
the  defective  car  to  the  nearest  repair  point  on  their  line.  But  if 
they  haul  such  car  from  a  repair  point,  they  are  liable  for  the  stat- 
utory penalty. 

4.  It  is  the  duty  of  the  carrier,  subject  to  the  Safety  Appliance  Acts, 

to  establish  reasonable  repair  points  along  its  line  for  the  making 
of  repairs  of  the  kind  necessary  to  comply  with  the  law.  At  such 
repair  points  there  should  be  the  material  and  facilities  to  make 
all  such  repairs. 

Alfred  P.  Black,  Assistant  United  States  attorney,  and 
Monroe  C.  List,  special  assistant  United  States  attorney, 
for  the  United  States. 

C.  L.  Brown  and  Horace  Pillsbury,  for  the  defendant. 

INSTRUCTIONS   TO    JURY. 

De  Haven,  District  Judge   (charging  jury)  : 

You  are  instructed  that  section  2  of  the  safety-appliance 
act  imposes  upon  the  defendant  an  unqualified  duty  to 
equip  its  cars  with  couplers  coupling  automatically  by  im- 
pact, and  which  can  be  uncoupled  without  the  necessity  of 
men  going  between  the  ends  of  the  ears;  and  if  the  defend- 
ant hauled  over  its  lines  of  railroad  any  cars  which  could 
not  be  so  operated,  either  by  reason  of  being  improperly 
equipped,  or  by  reason  of  the  original  equipment  being  out 
of  order,  or  disconnected,  or  otherwise  inoperative,  your 
verdict  .should  be  for  the  Government  as  to  each  and  every 
car  so  hauled. 
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Yon  are  instructed  that  section  2  of  the  safety-appliance 
act  applies  to  the  coupler  on  each  end  of  every  car  subject 
to  the  law,  and  it  is  wholly  immaterial  in  what  condition  was 
the  coupler  on  the  adjacent  car,  or  on  any  other  car  or  cars, 
to  which  each  car  sued  upon  was  or  was  to  be  coupled.  The 
equipment  on  each  end  of  every  car  must  be  in  such  condi- 
tion that  whenever  called  upon  for  use  it  can  be  operated 
without  the  necessity  of  men  going  between  the  ends  of 
the  cars. 

You  are  instructed  that  in  actions  arising  under  the  safety- 
appliance  act  the  Government  is  only  required  to  prove  by 
a  fair  preponderance  of  the  evidence  the  existence  of  the 
defects  as  set  out  in  the  complaint. 

If  from  the  evidence  you  find  that  the  cars,  or  either  of 
them,  described  in  the  petition,  or  in  some  count  thereof, 
were  equipped  with  the  requisite  couplers  and  grab  irons, 
and  that  they  were  in  the  condition  required  by  the  law 
when  they  were  received  by  the  defendant  to  be  hauled 
over  its  line  of  railroad  as  stated,  but  during  the  time  they 
were  being  so  hauled  the  couplers  or  grab  irons  from  any 
cause  became  injured  or  out  of  repair  upon  any  of  the  cars 
so  that  they  were  not  in  an  operative  condition,  then  the 
defendant  would  be  required  to  immediately  repair  said  de- 
fects and  put  the  appliances  in  operative  condition  if  it 
could  do  so  with  the  means  and  appliances  at  hand  at  the 
time  and  place  when  and  where  it  discovered  their  defective 
and  inoperative  condition,  or  when  such  condition  should 
have  been  discovered  by  the  exercise  of  reasonable  care  on 
the  part  of  its  agents  or  servants  charged  with  that  duty. 
But  if  it  did  not  at  such  time  and  place  have  the  requisite 
means  or  appliances  at  hand  to  remedy  such  defect  and  put 
the  couplers  and  grab  irons  in  operative  condition,  then  it 
would  have  the  right,  without  incurring  the  penalty  of  the 
law,  to  haul  such  car  or  cars  to  the  nearest  repair  point  on 
its  line  where  such  defects  could  be  repaired  and  the  appli- 
ances put  in  operative  condition.  But  if  such  defective  or 
inoperative  condition  of  the  couplers  and  gr.ab  irons  existed 
at  a  repair  point  on  defendant's  line  or  at  a  place  where 
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such  defects  could  have  been  remedied,  then  if  it  hauled 
said  cars  from  such  place  in  such  condition  it  would  do  so 
at  its  peril  and  be  liable  for  the  statutory  penalty  for  so 
hauling  or  using  such  ear  described  in  any  count  of  the 
petition. 

You  are  instructed  that  it  is  the  duty  of  a  railroad  com- 
pany, subject  to  the  provisions  of  the  safety  appliance  act, 
to  establish  reasonable  repair  points  along  its  line  of  railway 
for  the  making  of  repairs  of  the  kind  necessary  to  comply 
with  the  law;  that  is  to  say,  repair  points  at  places  where 
they  are  reasonably  required ;  that  it  is  also  the  duty  of 
such  railroad  company  to  have  on  hand  at  such  repair  points 
the  material  and  facilities  necessary  to  make  all  such  repairs, 
and  that  such  railway  company  must  use  reasonable  fore- 
sight in  providing  material  and  facilities  for  such  purpose; 
and  if  the  jury  believes  that  the  defendant  hauled  any  car 
defective  as  to  safety  appliances  over  its  line  of  railroad 
from  any  such  repair  point,  where  by  the  exercise  of  rea- 
sonable diligence  and  foresight  such  repairs  could  have  been 
made,  your  verdict  should  be  for  the  Government  as  to  each 
and  every  car  so  hauled. 

You  are  instructed  that  if  the  defendant  hauled  any  car 
over  its  line  of  railroad  from  or  through  any  point  in  a  de- 
fective condition,  it  is  wholly  immaterial  that  the  defendant 
had  no  shops,  material,  or  facilities  for  repairing  the  defects 
at  that  place,  if  it  can  be  shown  that  said  car  had  started 
from  a  repair  point  upon  the  line  of  defendant's  railroad 
in  the  same  defective  condition,  and  where  such  repairs  could 
have  been  made  had  the  defendant  exercised  reasonable  dili- 
gence and  foresight  in  providing  such  repair  point  with  the 
proper  material  and  facilities  for  the  making  of  all  repairs 
necessary  to  comply  with  the  safety  appliance  act,  your  ver- 
dict should  be  for  the  Government  as  to  each  and  every  car 
so  hauled. 

Your  verdict  should  be  for  the  Government  as  to  each 
and  every  ear  so  hauled  upon  that  state  of  facts. 
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(The  jury  returned  a  verdict  for  the  United  States  on 
the  second,  fourth,  fifth,  and  eighth  causes  of  action,  and 
not  being  able  to  agree  as  to  the  balance  of  the  counts,  was 
discharged.) 


UNITED    STATES    v.    NEVADA    COUNTY    NARROW 
GAUGE  RAILROAD   COMPANY. 

(In  the  District  Court  of  tlie  Unitod  States  for  the  Northern  District 
of  California.) 

Decided  November  28,  1908. 
(Syllabus  by  the  court.) 

1.  In   an   action   brought   to   recover   the    statutory    penalty   under    the 

Safety  Appliance  Acts  a  preponderance  of  the  evidence  that 
tlie  defective  car  was  hauled  as  alleged  is  sufficient  to  charge  the 
defendant. 

2.  If  the  coupling  and  uncoupling  apparatus  on  a  car  is  so  constructed 

that  in  order  to  open  the  knuckle  when  preparing  the  coupler  for 
use  or  in  uncoupling  the  car  it  is  reasonably  necessary  for  a 
man  to  place  part  of  his  body,  his  arm,  or  his  leg  in  a  hazardous 
or  dangerous  jjosition  such  car  is  not  equipped  as  required  by 
section  2  of  the  Safety  Appliance  Act. 

STATEMENTS  OF  FACTS. 

The  Interstate  Commerce  Commission  lodged  with  the 
United  States  attorney  information  showing  violations  of 
Safety  Appliance  Law  by  the  Nevada  County  Narrow 
Gauge  Railroad  Company.  The  declaration  was  in  two 
counts,  each  count  charging  a  violation  of  section  2  of  the 
statute,  the  allegation  being  that  the  couplers  were  out  of 
repair  and  inoperative. 

Alfred  P.  Black,  assistant  United  States  attorney,  and 
]\IoNROE  C.  List,  special  assistant  United  States  attorney  for 
the  LTnited  States. 

Fred  Searls,  for  defendant. 
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INSTRUCTIONS  TO  JURY. 

DeHaven,  District  Judge    (charging  jury)  : 

The  statute  under  which  this  suit  is  being  proi5ecuted. 
makes  it  unlawful  for  any  common  carrier  engaged  in  inter- 
state commerce  "to  haul  or  permit  to  be  hauled  or  used 
on  its  line  any  car  used  in  moving  interstate  traffic  not 
equipped  with  couplers  coupling  automatically  by  impact 
and  which  can  be  uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars." 

The  complaint  in  this  case  charges  the  defendant  with  a 
violation  of  this  statute,  and  the  question  is  for  you  to  de- 
termine ;  it  is  a  simple  question  of  fact  for  you  to  determine. 

The  jury  is  instructed  that  if  it"  believes  from  a  prepon- 
derance of  the  evidence  that  the  defendant  hauled  the  car, 
as  alleged  in  the  first  count  of  plaintiff's  petition,  when  the 
coupling  and  uncoupling  apparatus  on  either  end  of  said 
car  was  so  constructed  that  in  order  to  open  the  knuckle 
when  preparing  the  coupler  for  use  it  was  reasonably  ne- 
cessary for  a  man  to  place  part  of  his  body,  his  arm,  or  his 
leg  in  a  hazardous  or  dangerous  position,  then  its  verdict 
should  be  for  the  Government. 

You  are  instructed  that  if  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  defendant  hauled  the  car,  as 
alleged  in  the  first  count  of  plaintiff's  petition,  when  said 
car  was  not  equipped  with  couplers  coupling  automatically 
by  impact  and  which  could  be  both  coupled  and  uncoupled 
without  the  reasonable  necessity  of  a  man  going  between 
the  end  sills  of  said  cars,  then  your  verdict  should  be  for 
the  Government. 

There  are  two  counts  in  this  petition.  The  first  one  is 
the  only  one  that  is  contested ;  the  second  has  been  admitted 
by  the  defendant — that  is,  there  is  no  defense  to  it. 

The  form  of  the  verdict  is:  "We,  the  jury,  find  for  the" 
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plaintiff  or  defendant,  as  you  believe,  ou  the  first  count  of 
the  petition,  and  for  the  plaintiff  on  the  second  count  of  the 
petition. 

Verdict  for  Government  on  both  counts. 


UNITED     STATES     v.    CHESAPEAKE     AND     OHIO 
RAILWAY. 

(In  the  District  Court  of  the  United  States,  Southern  District  of  West 

Virginia. )  , 

Decided  December  2,  W08. 

1.  A  suit  for  the  penalty  prescribed  in  section  6  of  tlie  federal  safety 

appliance  act  of  March  2,  1893,  as  amended  April  1,  189G,  as 
amended  March  2,  1903,  is  a  civil  action,  and  in  such  suit  to 
entitle  the  Government  to  recover  it  is  necessary  that  tlie  facts 
which  constitute  a  violation  of  the  act  be  proved  by  a  preponder- 
ance of  the  evidence,  and  not  beyond  a  reasonable  doubt. 

2.  The    statute   requires    that   the    coupler    on    each   end    of   every    car 

hauled  in  a  train  containing  interstate  commerce  shall  be  in 
operative  condition  as  required  by  the  act.  and  this  whether  the 
car  be  loaded  or  empty. 

3.  In  counting  tlie  cars  in  a  train  to  ascertain  the  percentage  of  cars 

equipped  with  air  appliances,  as  required  by  the  act,  the  engine 
and  tender  are  to  be  counted  as  separate  and  distinct  cars. 

4.  If  a  railroad  company  subject   to  the  act  hauls  a  car  or  train  in  inter- 

state traffic  not  equipped  as  required  by  the  statute  it  does  so  in 
violation  of  the  law. 

Elliot  Northcott,  United  States  attorney;  H.  Delbert 
RuMMEL,  assistant  United  States  attorney;  Roscoe  F.  Wal- 
ter, special  assistant  United  States  attorney,  for  plaintiff. 

SiMMS,  Enslow,  and  FiTzpATRicK  for  defendant. 

Keller,  District  Judge    (charging  jury)  : 

Gentlemen  of  the  jury,  this  is  a  civil  action  brought  by 
the  Government  of  the  United  States  against  the  Chesapeake 
and  Ohio  Railway  Company,  under  the  provisions  of  what 
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are  known  as  the  "safety  appliance  acts-,"  to  recover  pen- 
alties for  the  alleged  violation  of  those  acts,  the  declaration 
or  petition  containing  17  counts.  The  first  two  of  which, 
however,  allege  in  different  terms  the  same  violation,  and 
the  5th  and  6th  of  which  allege  in  different  terms  the  same 
violation;  therefore  before  this  ease  was  submitted  to  you 
the  Government  withdrew  from  your  consideration  counts 
1  and  5  and  left  the  declaration  consisting  of  15  counts, 
which  are  numbered,  respectively,  from  2  to  4  and  6  to  17. 

There  are  15  separate  violations  of  the  law  charged  here. 
Now,  I  have  but  very  little  to  say  to  you,  but  I  want  to 
give  you  the  legal  principles  so  far  as  I  think  should  govern 
your  consideration  of  this  case. 

First,  I  will  say  that,  the  action  not  being  criminal,  the 
Government  is  simply  obliged  to  prove  the  facts  which  con- 
stitute a  violation  of  this  act  by  a  preponderance  of  the 
evidence,  and  not,  as  in  criminal  actions,  beyond  all  reason- 
able doubt. 

I  also  instruct  you  that  upon  the  question  of  the  safety 
appliances  to  wit,  couplers  upon  cars  moved  by  a  railway 
engaged  in  interstate  commerce,  that  the  statute  requires 
the  coupler  on  each  end  of  every  car  be  in  operative  con- 
dition, so  that  a  person  need  not  go  between  the  cars  to 
couple  or  uncouple  any  two  cars,  no  matter  on  which  side 
of  the  train  he  is. 

It  was  in  evidence  in  this  case  that  the  coupling  device 
on  the  end  of  the  car,  joined  to  another,  in  certain  instances 
w^ere  out  of  order,  so  that  that  particular  coupler  could  not 
be  operated,  and  although  it  may  have  been  true  that  the 
coupling  device  on  the  other  car  attached  to  that  could  have 
been  operated,  it  w^ould  be  from  the  other  side  only  of  the 
train;  and  such  a  condition  existing,  was  a  violation  of  the 
terms  of  the  act,  for  which  if  the  car  was  being  moved  in  a 
train  carrying  interstate  commerce  the  railway  company 
would  be  liable. 

I  also  instruct  you  that  the  loading  of  the  car  is  immaterial. 
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It  is  immaterial  whether  it  be  empty  or  loaded,  if  it  is  in- 
volved in  the  movement  of  a  train  containing  interstate 
traffic,  and  the  Government  in  the  preparation  of  its  de- 
claration in  one  or  more  counts  in  which  that  question  was 
involved  was  careful  to  allege  in  such  counts  that  in  the 
train  of  which  this  car  out  of  order  was  a  part  there  was 
at  least  one  car  loaded  with  traffic  consigned  to  points  with- 
out the  State  of  Yfest  Virginia. 

I  have  been  asked  to  give  you  certain  instructions  on  be- 
half of  the  defendant  in  the  case,  one  of  them  being  the 
instruction  that  I  have  already  embodied  in  my  charge  to 
you,  to  the  effect  that  it  is  necessary  that  the  Government 
prove  its  case  by  a  preponderance  of  the  evidence. 

I  was  also  asked  to  instruct  you  regarding  the  violations 
charged  in  the  2nd  count  and  in  the  6th  count,  that  in  fixing 
the  number  of  cars  in  a  train  the  engine  and  tender-  are  to 
be  counted  as  two  F.eparate  and  distinct  cars.  I  think  that 
is  correct.  The  only  effect  of  that  would  be  in  determining 
whether  a  sufficient  proportion  of  cars  were  equipped  with 
air,  under  the  laAv  as  it  was  introduced  in  evidence  to  you. 
You  will  recall  that  in  the  act  it  was  provided,  that,  the  In- 
terstate Commerce  Commission  might  from  time  to  time 
determine  what  proportion  of  a  train  must  be*  equipped 
with  air  brakes  under  the  control  of  the  engineer,  the  act 
at  the  time  of  its  passage  fixing  50  per  cent,  as  the  minimum 
proportion  of  cars  to  be  so  equipped;  and  later  under  this 
power  of  determination  the  Interstate  Commerce  Commis- 
sion, by  resolution,  raised  that  minimum  to  75  per  cent. 
It  is  alleged  in  count  2  and  in  count  6  that  in  the  2  .trains 
referred  to  in  those  counts  this  minimum  of'  cars  operated 
by  the  engineer  by  air  power  was  not  reached.  In  other 
words,  that  in  one  train  but  71  per  cent,  in  place  of  75  per 
cent,  were  so  equipped,  and  the  other  one,  I  believe,  less. 

Now,  I  think  that  is  a  correct  interpretation  of  the  law, 
that  in  determining  the  proportion  of  cars  controlled  by 
air  you  should   count   the   engine   and   the   tender  as   2    of 
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the  cars,  they  being,  unless  shown  to  be  otherwise,  equipped 
with  air,  because  the  engineer  controls  the  air  from  the 
engine. 

However,  according  to  my  understanding  of  the  testimony 
in  this  case,  that  would  not  affect  the  defendant  upon  these 
charges,  because  according  to  my  recollection  of  the  testi- 
mony, and  you  w411  no  doubt  recall  it,  the  train  referred 
to  in  count  2  is  alleged  to  have  been  composed  of  45  cars, 
exclusive  of  the  engine  and  tender,  of  which  13  were  not 
equipped  with  air  so  as  to  be  under  the  control  of  the  en- 
gineer. Now,  adding  to  the  45  cars  the  2 — respectively, 
engine  and  tender — you  have  47,  and  75  per  cent,  of  47 
would  require  that  at  least  35  cars,  including  the  engine  and 
tender,  be  so  equipped  as  to  be  under  the  control  of  the 
engineer  for  air  braking,  v/hich  would  leave  12  as  the  maxi- 
mum number  that  could  be  without  such  control.  The  proof 
in  the  case,  as  I  recall  it,  was  that  there  were  13  cars  with- 
out such  control,  and  if  you,  find  that  to  be  the  fact  the 
statute  was  violated.  As  to  the  other  train  referred  to  in 
count  6,  my  recollection  is  that  the  percentage  of  cars 
equipped  wnth  air  was  smaller  than  in  the  one  I  have 
referred  to. 

I  have  been  asked  to  give  you  an  instruction  on  behalf 
of  the  Government,  and  I  do  so  accordingly: 


The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  defendant  company  liauled  the  trains  and  cars  as  alleged  in  the 
declaration  in  the  condition  alleged  in  said  declaration,  then  they  shall 
find  for  the  plaintiff  on  the  counts,  except  1  and  5,  which  have  been 
withdrawn. 


In  other  words,  the  Government's  evidence  in  this  case, 
if  believed  by  the  jury,  makes  a  case  under  the  statute,  and 
therefore,  if  you  believe  the  evidence  of  the  Government,  it 
would  be  your  duty  to  find  on  each  count  except  the  first 
and  fifth. 

Verdict  for  Government. 
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UNITED  STATES  v.  SOUTHERN  PACIFIC  COMPANY. 

(In    tlie    X^nited    States    District    Court    for    tlie    Northern    District   of 

California.) 

Decided  December  '/,  1908. 
(Syllabus  approved  by  the  court.) 

1.  If  a  carrier  hauls  over  its  line  anj-  cars  which  can  not  be  coupled 

automatically  by  impact,  either  by  reason  of  being  improperly 
equipped  or  the  equipment  being  out  of  order  or  disconnected,  or 
otherwise  inoperative,  the  act  is  in  violation  of  the  safetj'-appli- 
ance  law. 

2.  The   safety-appliance  statute  applies  to   the  coupler  on  each   end  of 

every  car  subject  to  the  law,  and  it  is  wholly  immaterial  in  what 
condition  was  the  coupler  on  the  adjacent  car,  or  on  any  other 
car  or  cars,  to  which  each  car  sued  upon  was  or  was  to  be  coupled. 

3.  Carriers  are   required  immediately  to  repair   defects   in   cars  caused 

during  the  time  they  are  being  hauled,  if  they  can  do  so  with 
the  means  and  appliances  at  hand  at  the  time  and  place,  or  when 
such  condition  should  have  been  discovered  by  the  exercise  of 
reasonable  care.  If  requisite  means  are  not  at  hand,  carriers  have 
the  right,  without  incurring  the  penalty  of  the  law,  to  haul  the 
defective  car  to  the  nearest  repair  point  on  their  line.  But  if 
they  haul  sucli  car  from  a  repair  point,  they  are  liable  for  the 
statutory  penalty. 

4.  It  is  the  duty  of  the  carrier  subject  to  the  safety-appliance  acts  to 

establish  reasonable  repair  points  along  its  line  for  the  making 
of  repairs  of  the  kind  necessary  to  comply  with  the  law;  at  such 
repair  points  there  should  be  the  material  and  facilities  to  make  all 
such  repairs. 

5.  The   railway   company    is   under   no   obligation   to   receive   from   any 

other  company  cars  defective  as  to  safety  appliances  and  when 
it  does  receive  cars  from  another  company  at  any  point  it  must 
know  at  its  peril  that  each  car  so  received  is  equipped  with  the 
safety  appliances  required  by  law.  and  that  such  appliances  are 
in  good  order  and  condition. 

6.  It  is  the  use  of  a  car  in  a  defective  condition  that  the  law  seeks  to 

prevent,  and  not  the  length  of  the  haul. 

7.  If    an    employee    of    a    railway   company    deliberately    puts    coupling 

devices  on  a  car  being  used  in  interstate  traffic  in  a  condition  which 
the  law  undertakes  to  prevent,  then  the  company  is  liabble  to 
respond  under   the  penalty  for   the  unlawful  act  of  the  employee. 
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Alfred  P.  Black,  assistant  United  States  attorney,  and 
Monroe  C.  List,  special  assistant  United  States  attorney 
for  the  United  States. 

Charles  P.  Heggerty  for  the  defendant. 


INSTRUCTIONS    TO    JURY. 

DeHaven,  District  Judge    (charging  jury)  : 

You  are  required  to  return  a  verdict  in  each  of  these 
cases.  The  first  one  is  13757.  and  contains  ten  causes  of 
action ;  the  second  one  is  numbered  13760,  and  contains  two 
causes  of  action. 

The  first  two  causes  of  action  stated  in  No.  13757  charge 
a  violation  of  section  1  of  what  is  known  as  the  safety  ap- 
pliance act.  In  reference  to  those  two  counts,  I  now  in- 
struct you  it  will  be  your  duty  to  return  a  verdict  for  the 
Government.  The  remainder  of  the  counts  in  No.  13757 
charge  a  violation  of  section  2  of  the  safety  appliance  act. 
And  that  you  may  understand  precisely  the  questions  of  fact 
upon  which  you  are  called  to  pass,  I  will  read  this  section 
of  the  law  to  you : 

"That  from  and  after  the  first  day  of  January,  eighteen 
hundred  and  ninety-eight  it  shall  be  unlawful  for  any  such 
common  carrier" — that  is.  a  common  carrier  engaged  in 
interstate  traffic — "to  haul  or  permit  to  be  hauled  or  used 
on  its  line  any  car  used  in  moving  interstate  traffic  not 
equipped  with  couplers  coupling  automatically  by  impact, 
and  which  can  be  uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars." 

This  section  of  the  law  applies  to  the  coupler  on  each  end 
of  every  ear  subject  to  the  law,  and  it  is  wholly  immaterial 
in  what  condition  was  the  coupler  on  any  adjacent  car  or 
on  any  car  to  which  each  car  sued  upon  was  or  was  to  be 
coupled.  The  equipment  on  each  end  of  every  car  must 
be  in  sncli  condition  that  whenever  called  upon  for  use  it 
can  be  operated  without  the  necessity  of  men  going  between 
the  ends  of  the  cars. 
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The  law  also  means  that  each  ear  must  be  equipped  with 
an  uncoupling  lever  on  each  end  thereof,  by  means  of  which 
such  car  can  be  at  all  times  uncoupled  from  another  car  by 
a  man  standing  at  one  end  on  the  side  of  the  car,  and 
without  the  reasonable  necessity  of  going  between  such  car 
or  any  other  car,  or  without  going  around  the  end  of  the 
train  in  which  said  car  might  be  hauled,  or  without  crawl- 
ing under  or  over  said  cars,  in  order  to  reach  the  uncoupling 
lever  of  the  adjacent  car. 

While  the  safety-appliance  law  does  not  ask  a  railway 
company  to  do  the  impossible,  it  does,  nevertheless,  place 
upon  such  company  the  responsibility  of  properly  equip- 
ping its  cars  in  the  first  instance,  and  the  maintaining  of 
such  equipment  in  good  operative  condition  at  all  times 
thereafter.  Of  course,  if,  while  a  car  is  being  hauled  be- 
tween repair  stations,  some  defect  occurs  to  its  safety  ap- 
pliances, such  railway  company  must  use  the  utmost  care 
to  discover  and  repair  such  defects,  if  the  nature  of  the  re- 
pairs will  permit  of  their  being  made  at  that  time  and  place. 
Should  such  defect  be  of  a  heavy  nature  only  to  be  made  at 
repair  stations,  then  the  company  would  have  the  right, 
without  incurring  the  penalty  of  the  law,  to  haul  such  car 
to  the  nearest  place  where  such  repairs  can  be  made.  In 
doing  this,  the  company  can  not  choose  its  place  of  making 
repairs,  but  must  avail  itself,  for  that  purpose,  of  the 
nearest  point  M'here,  by  the  exercise  of  diligence  and  fore- 
sight, it  may  prepare  to  make  such  repairs.  And  it  is  the 
duty  of  every  railway  company  subject  to  this  law  to  es- 
tablish reasonable  repair  points  along  its  line  of  railroad 
for  the  making  of  all  repairs  necessary  to  comply  Vv'ith  the 
law;  that  is,  it  is  its  duty  to  establish  repair  points  at  all 
places  along  the  line  of  road  where  it  is  reasonably  necessary 
that  they  should  be  established  in  order  faithfully  to  comply 
with  the  law.  Inasmuch  as  inability  alone  will  not  excuse 
a  company  from  a  literal  compliance  with  the  law,  it  is  the 
duty  of  such  company  to  have  the  material  and  facilities 
on  hand  at  every  repair  point  to  make  repairs  of  the  kind 
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necessary  to  comply  with  the  provisions  of  the  safety-appli- 
ance act.  And  if  a  defect  exists  at  a  repair  point,  or  at 
any  place  where  such  defect  could  have  been  repaired,  and 
the  company  moves  the  car  while  in  the  defective  condition, 
it  does  so  at  its  peril,  and  it  becomes  then  subject  to  the 
penalty  of  the  law.  The  law  is  not  satisfied  by  the  exercise 
of  reasonable  care  to  this  end;  but  the  company  must  at  its 
peril  discover  and  repair  all  defects  before  removing  a  car 
from  a  repair  point. 

A  railway  company  is  under  no  obligation  to  receive  from 
any  other  company  cars  defective  as  to  safety  appliances, 
and  when  it  does  receive  cars  from  another  company  at  any 
point  it  must  know  at  its  peril  that  each  car  so  received  is 
equipped  with  the  safety  appliances  required  by  law,  and 
that  such  appliances  are  in  good  order  and  condition. 

The  penalty  under  the  safety-appliance  act  applies  to  every 
defective  car  hauled  contrary  to  its  provisions,  whether  or 
not  each  car  was  hauled  separately  or  in  a  train  together ; 
and  it  matters  not  how  far  each  car  was  hauled;  it  is  the 
use  of  the  car  in  a  defective  condition  that  the  law  seeks 
to  prevent  and  not  the  length  of  the  haul. 

Now,  as  to  the  different  counts: 

In  the  first  and  second  counts  of  13757  you  are  instructed 
to  find  for  the  plaintiff. 

The  third  count  charges  the  hauling  of  C,  B.  &  Q.  car  No. 
61488  v/hen  the  coupling  and  uncoupling  apparatus  was 
missing  from  the  B  end  and  when  said  car  M'as  chained  to 
another  car.  If  you  •believe  that  the  defendant  so  hauled 
this  car  from  Truckee  in  this  condition,  and  that  Truckee 
w'as  a  repair  point  along  the  line  of  the  defendant  company, 
your  verdict  should  bo   for  the  Government. 

The  fourth  count  charges  the  hauling  of  S.  P.  car  No. 
48602,  when  the  knuckle  was  missing  from  the  A  end  and 
when  the  car  was  chained  to  another  car.  You  are  instructed 
that  the  law  lays  an  unqualified  duty  upon  a  railroad  com- 
pany to  keep  its  coupling  devices  in  a  certain  prescribed  con- 
dition, and  if  an  employee  of  such  company  deliberately  puts 
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such  devices  in  another  condition,  which  condition  the  law 
undertakes  to  prevent,  then  the  companj^  is  liable  to  respond 
under  the  penalty  for  the  unlawful  act  of  the  employee,  and 
if  you  believe  from  the  evidence  that  the  knuckle  was  removed 
from  this  ear  for  the  purpose  of  chaining  it  to  another  car, 
and  that  the  car  was  so  hauled  in  interstate  traffic  in  that 
condition,  and  in  that  condition  it  would  be  necessary  for  a 
man  to  pass  between  the  end  of  that  car  and  an  adjacent  car 
in  order  to  couple  and  uncouple  them,  your  verdict  should 
he  for  the  Government. 

The  fifth  count  charges  the  hauling  of  B.  &  0.  car  Xo. 
57286,  when  the  keeper  or  inner  casting  was  broken  on  one 
end  and  the  uncoupling  lever  hanging  down  on  the  coupler. 
If  you  believe  that  this  uncoupling  lever  was  in  such  con- 
dition that  any  reasonable  effort  would  not  operate  the  same, 
and  that  in  order  to  uncouple  this  car  from  another  car  it 
would  have  been  reasonably  necessary  for  a  man  to  go  between 
the  cars,  and  that  in  that  condition  the  car  was  hauled  over 
the  line  of  defendant's  road  in  interstate  traffic,  then  your 
verdict  should  be  for  the  Government  on  that  count. 

The  sixth  count  charges  the  hauling  of  C,  M.  &  St.  P.  ear 
No.  58960,  when  the  bottom  clevis  pin  was  missing  on  the 
A  end.  If  you  believe  that  the  car  was  in  that  condition, 
and  that  the  absence  of  this  pin  rendered  the  uncoupling 
lever  inoperative,  and  that  in  order  to  uncouple  this  car 
from  another  car  it  was  reasonably  necessary  for  a  man  to 
go  between  the  ends  of  the  cars,  and  that  in  that  condition 
the  car  was  hauled  over  the  line  of  defendant's  road  in  inter- 
state traffic,  then  your  verdict  should  be  for  the  Government. 

The  Roventh  count  refers  to  a  "kinked"  chain.  If  this  car 
left  Tnie^-r.'^  while  the  chain  was. so  "kinked,"  and  while  in 
this  condition  the  coupler  was  inoperative,  requiring  the  rea- 
sonable necessity  of  a  man  to  go  between  the  cars  to  couple 
or  uncounle  them,  your  verdict  should  be  for  the  Government. 

The  eighth  and  ninth  counts  are  similar  to  the  fifth  and 
seventh  counts,  respectively,  and  what  I  have  said  in  regard 
to  those,  you  can  apply  to  these  counts. 

The  tenth  and  the  last  count  in  No.  13757  charges  the  use 
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of  a  locomotive  engine  when  the  conpler  was  missing  from 
the  A  or  front  end.  It  is  not  necessary  that  this  end  of  the 
locomotive  was  used  or  was  coupled  to  any  car,  that  is,  front 
end  or  A  end ;  it  is  the  use  of  the  locomotive  in  a  defective 
condition  that  the  law  seeks  to  prevent,  and  if  you  believe 
that  this  locomotive  was  used  by  the  defendant  upon  its 
line  of  railroad  in  connection  with  other  ears  engaged  in 
hauling  interstate  traffic,  and  not  used  for  the  purpose 
of'  taking  it  to  the  nearest  point  where  it  could  be 
repaired,  your  verdict  should  be  for  the  Government.  Of 
course,  if  you  find  that  it  was  only  taken  to  Sparks,  and 
find  that  that  was  the  nearest  place  where  it  could  be  re- 
paired, and  that  it  was  only  taken  there  for  that  purpose, 
then  your  verdict  should  be  for  the  defendant  on  that  count. 

The  first  and  second  counts,  and  the  only  counts,  in  case 
No.  13760,  charge  the  hauling  of  two  cars  chained  together. 
If  you  believe  that  these  cars  were  delivered  to  the  Southern 
Pacific  Company  in  such  a  condition  by  another  company, 
that  is,  if  you  believe  they  were  delivered  to  them  in  such 
a  condition  as  has  been  testified  to  by  the  witnesses  for  the 
Government,  and  you  should  find  that  tht-  defendant  in 
hauling  interstate  traffic  upcd  them  on  its  train  engaged  in 
interstate  traffic,  your  verdict  should  be  for  the  Government. 
One  carrier  can  not  receive  a  defective  car  from  another 
carrier  and  exceuse  itself;  it  must  discover  such  defect  at 
its  peril  before  it  receives  and  hauls  any  such  car  in  inter- 
state traffic. 

I  need  not  say  to  you,  but  I  will  say  to  you,  that  you  are 
the  exclusive  judges  of  the  credibility  of  the  different  wit- 
nesses who  have  testified  in  your  hearing;  that  is,  you  must 
determine  for  yourselves  which  witness  or  witnesses  you 
Avill  believe,  and  then  after  you  have  fixed  that  in  your  mind 
you  fire  also  the  exclusive  judges  of  what  ultimate  facts  are 
shown  by  such  testimony. 

In  considering  this  testimony,  positive  testimony  is  to  be 
preferred  to  -negative   testimony,  other  things  being  equal ; 
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that  is  to  say,  when  a  credible  witness  testifies  as  to  the 
existence  of  a  fact  at  a  particular  time  and  place  and  an- 
other equally  credible  witness  testifies  to  having  failed  to 
observe  such  fact,  the  positive  declaration  is  ordinarily  to 
be  preferred  to  the  negative  in  the  absence  of  other  testi- 
mony or  evidence  corroborating  the  one  or  the  other.  Never- 
theless, that  is  a  question  for  j^ou  solely  in  passing  on  the 
weight  to  be  given  to  this  positive  and  negative  testimony. 
If,  in  your  judgment,  the  testimony  of  the  witness  who  says 
that  he  did  not  see  a  thing  is  entitled  to  weight;  that  the 
circumstances  surrounding  him  at  that  time,  at  the  time 
he  made  the  examination,  were  such  that  if  the  fact  had 
existed  he  would  have  seen  it.  then  as  a  matter  of  course 
you  would  be  at  liberty  to  find  that  the  fact  did  not  exist; 
that  is  simply  a  rule  of  common  sense  in  weighing  testimony. 

In  regard  to  the  burden  of  proof,  the  burden  of  proof  is 
on  the  Government  to  establish  by  preponderance  of  evi- 
dence the  facts  charged  in  the  different  counts  of  the  peti- 
tion. And  by  a  preponderance  of  evidence  is  not  meant  the 
greater  number  of  witnesses,  but  it  means  that  evidence 
Avhieh  to  your  mind  is  the  most  satisfactory  and  is  entitled 
to  the  greatest  weight. 

A  Juror.  I  should  like  to  ask  a  question :  In  taking  that 
engine  from  Truckee  to  Sparks,  is  it  a  breaking  of  the  law 
as  interpreted  by  hitching  it  to  a  train,  or  does  it  have  to 
go  down  alone? 

The  Court.  If  Truckee  was  a  repair  point  and  a  place 
where  the  engine  ought  to  have  been  repaired,  and  it  was 
attached  to  a  train  engaged  in  interstate  traffic  and  taken 
to  Sparks,  that  would  be  a  violation  of  the  law.  But  if 
Truckee  was  not  a  repair  point,  and  the  engine  could  not  have 
been  repaired  at  Truckee,  and  was  simply  taken  do\Aai  to 
Sparks  for  the  purpose  of  repair,  I  should  say  that  that 
would  not  be  a  violation  of  the  statute. 

Another  Juror.  I  should  like  to  ask  a  question  in  regard 
to  the  two  cars  at  Richmond :  Would  those  two  cars  be  con- 
sidered as  engaged  in  interstate  traffic? 
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The  Court.  That  is  a  question  for  the  jury  to  determine 
from  the  evidence  in  this  case.  If  they  were  attached  to 
other  cars  engaged  in  interstate  traffic,  then  they  wou  d  be 
engaged  in  interstate  traffic. 

Another  Juror.  If  the  engine  referred  to  needed  re- 
pairs, and  could  only  be  repaired  at  Sparks,  but  was  used 
between  Truekee  and  Sparks  in  the  hauling  of  a  train  as 
far  as  that  point,  should  w^e  find  for  the  Government? 

The  Court.  If  the  engine  could  not  be  repaired  at 
Truekee,  and  the  company,  under  the  law  I  have  laid  down 
before  you,  was  not  required  to  be  able  to  repair  it  there, 
and  it  was  moved  to  Sparks  for  the  purpose  of  being  re- 
paired, I  should  say  that  the  mere  fact  that  it  was  attached 
to  an  interstate  traffic  train  would  not  render  the  company 
liable  if  the  main  purpose  in  removing  w^as  to  repair  it. 

(The  jury  returned  the  following  verdict:  In  case  13760, 
for  the  United  States;  in  case  13757,  for  the  United  States 
on  the  1st,  2d,  3d,  4th,  5th,  6th,  7th,  8th,  and  9th  causes 
of  action  set  forth  in  the  complaint;  and  for  the  defendant 
on  count  10.) 


UNITED    STATES   v.   BOSTON   &   MAINE    RAILROAD 

COMPANY. 

(In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. ) 

Decided  January  5,  1909. 
(Syllabus  by  the  court.) 

1.  Section  4  of  tlie  safety  appliance  act  reqiiires  secure  grab-ii-ons  or 
handholds  at  those  points  in  the  end  of  each  car  where  they  are 
reasonably  necessary  in  order  to  aflord  to  men  coupling  and  un- 
coupling cars  greater  security  than  would  be  afforded  them  in  the 
absence  of  any  grab-iron  or  handhold  at  that  point  or  of  any  appli- 
ance affording  equal  security  with  a  grab-iron  or  handhold. 
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2.  If  at  any  place  in  the  end  of  a  car  tlicre  is  not  a  grab-iron  or  liand- 

liold,  properly  speaking,  but  some  other  appliance,  such  as  a  ladder 
or  brake  lever,  which  afforded  equal  security  with  a  grab-iron  or  a 
handliold  at  tliat  point,  the  Federal  safety  appliance  law  so  far  as 
grab-iron  or  handhold  at  that  point  is  concerned  has  not  been  vio- 
lated. Having  sometliing  there  which  performs  all.  the  functions  of 
a  grab-iron  or  handhold  is  just  the  same  thing  as  having  what  is 
properly  called  a  grab-iron  or  handhold  at  that  point. 

3.  Unless  the  Government  satisfies  a  jury  by  a   preponderance,  of  the 

evidence  that  there  was  no  grab-iron  or  handhold  on  the  car  where 
there  should  have  been  one,  the  jury  should  find  for  the  railroad 
company. 

4.  A  man  engaged  in  connecting  or  disconnecting  the  air  hose  between 

the  cars  is  engaged  in  coupling  or  uncoupling  cars  within  the  mean- 
ing of  the  safety  appliance  act,  if  it  is  necessary  for  him  to  connect 
or  disconnect  that  hose  in  order  to  connect  or  disconnect  the  cars. 

5.  Where  a  car  is  not  properly  provided  with  grab-iron  on  a  given  day, 

and  the  train  stops  for  a  certain  time  and  then  goes  on  again,  there 
are  not  two  violations  of  the  law,  but  only  one,  because  the  car  is 
all  the  time  being  moved  in  the  same  train.  It  makes  no  difference 
that  it  is  being  so  moved  on  two  different  days. 

6.  A  "train"  is  one  aggregation  of  cars  drawn  by  the  same  engine,  but 

if  the  engine  is  changed  then  there  is  a  different  train. 

William  H.  Garland,  assistant  United  States  attorney, 
and  Phillip  J.  Doherty,  special  assistant  United  States 
attorney,  for  the  United  States. 

Charles  S.  Pierce,  for  defendant. 


INSTRUCTIONS  TO  JURY. 

Dodge,  District  Judge  (charging  jury)  : 

The  statute  which  we  are  considering  in  this  ease  is  a 
statute  passed  by  Congress  under  the  power  which  is  in- 
trusted to  Congress  by  the  Constitution  to  regulate  com- 
merce between  the  several  States.  Congress  makes  this  law 
in  regulation  of  interstate  commerce;  it  has  the  power  to 
make  such  regulations.  If  we  were  dealing  here  with  a  rail- 
road or    a    train  which  was  not  engaged    in  interstate  com- 
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meree  at  all,  this  statute  would  not  apply.  It  does  not 
seem  to  be  disputed  in  this  ease  that  the  defendant  railroad, 
and  the  ear  with  which  you  are  concerned,  were  both  en- 
gaged in  interstate  commerce,  and  therefore  were  subject  to 
the  provisions  of  the  statute.  The  defendant  railroad  is 
charged  in  the  declaration  vt-hich  the  Government  has  filed 
against  it  with  five  different  violations  of  the  statute.  It 
is  for  the  jury  to  say  as  to  each  of  those  violations  charged 
whether  the  defendant  has  committed  it  or  not. 

As  to  three  of  the  violations  charged,  while  the  jury  is  still 
to  say  whether  this  defendant  has  committed  them  or  not, 
they  are  saved  the  trouble  of  deciding  any  disputed  questions 
of  fact,  as  this  case  goes  to  them.  As  to  the  violation  of 
the  statute  charged  in  the  second  count  of  the  declaration, 
the  defendant  admits  that  it  has  been  committed,  and  that 
the  jury  may  find  for  the  plaintiff  upon  the  count.  The 
same  as  to  the  third  count  of  the  declaration,  the  jury  are 
to  find  for  the  plaintiff  also  on  that  count  by  consent  of  the 
defendant. 

As  to  the  fourth  count  of  the  declaration,  the  court  has 
ruled  that  the  evidence  is  not  sufficient  to  warrant  a  verdict 
for  the  plaintiff,  and  the  jury  therefore  will  find  for  the 
defendant  as  to  that  count  by  direction  of  the  court.  You 
are  aware,  gentlemen,  that  in  all  cases  tried  before  you, 
questions  of  law  are  for  the  court  and  questions  of  fact  are 
for  the  jury.  The  question  presented  here  on  the  fourth 
count  of  the  declaration  is  an  example  of  a  question  of  law. 
The  court  takes  upon  itself  the  responsibility  of  directing 
the  jury  to  find  for  the  defendant  on  that  count.  In  this 
instance,  and  in  all  other  instances  where  either  party 
thinks  that  the  court  has  decided  the  question  wrongly,  they 
have  a  remedy  by  appeal.  They  may  go  to  the  Circuit 
Court  of  Appeals  within  this  circuit  and  have  that  court 
determine  whether  this  court  has  rightl.y  decided  the  ques- 
tion or  not.  But  it  is  for  you  to  follow  the  direction  of  this 
court  for  the  time  being,  in  order  that  the  question  may  be 
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properly  presented  on  appeal.  Therefore  although  your 
verdict  as  to  the  fourth  count  is  by  direction  of  the  court 
a  finding  for  the  defendant,  it  is  a  verdict  of  which  the 
court  takes  the  entire  responsibility. 

Now,  gentlemen,  I  come  to  the  two  counts  which  are  sub- 
mitted to  you  for  your  consideration.  Tliey  l)oth  relate  to 
the  same  car — a  car  No.  24089,  a  ear  marked  "New  York, 
New  Haven  &  Hartford  Railroad,"  a  box  car — and  the 
Government  charges  as  to  that  car,  while  being  hauled  in  a 
train  from  Springfield  to  the  Brightwood  yard,  that  on 
September  19,  1907,  it  was  not  provided  with  a  grab-iron 
or  handhold  such  as  the  law  requires.  And  in  the  fifth  count, 
as  to  the  same  car,  the  Government  charges  that  on  September 
20,  1907,  while  being  moved  from  the  Brightwood  yard 
northerly,  it  was  not  provided  with  a  grab-iron  or  handhold 
such  as  the  law  requires.  It  is  not  disputed,  as  I  have 
stated,  that  this  car  was  being  used  in  interstate  commerce 
at  these  times.  Now,  the  question  for  you  to  decide  is :  Did 
that  car,  or  did  it  not,  have  on  it  grab-irons  or  handholds 
such  as  the  statute  requires  that  it  should  have  while  it  was 
being  moved  by  the  railroad  in  interstate  commerce? 

I  will  read  to  you  once  more  the  language  of  the  section 
of  the  statute  with  which  we  are  concerned: 

"From  and  after  the  first  day  of  July,  eighteen  hundred 
and  ninety-five,  until  otherwise  ordered  by  the  Interstate 
Commerce  Commission,  it  shall  be  unlawful  for  any  railroad 
company  to  use  any  car  in  interstate  commerce  that  is  not 
provided  with  secure  grab-irons  or  handholds  in  the  ends 
and  sides  of  each  car  for  greater  security  to  men  in  coupling 
and  uncoupling  cars." 

There  is  no  question  made  either  on  September  19  or 
September  20  about  the  sides  of  this  car.  We  are  concerned 
only  with  the  ends.  Now,  taking  that  section  as  it  stands, 
and  giving  due  weight  to  the  language  in  which  the  require- 
ments are  expressed,  we  have  to  consider  just  what  they 
mean  as  applied  to  the  question  arising  in  this  case,  and  I 
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shall  instruct  you,  gentlemen,  that  section  4  requires  secure 
gral3-irons  or  handholds  at  those  points  in  the  end  of  each 
car  where  they  are  reasonably  necessary  in  order  to  afford 
to  men  coupling  or  uncoupling  cars  greater  security  than 
would  be  afforded  them  in  the  absence  of  any  grab-iron  or 
handhold  at  that  point  or  of  any  appliance  affording  equal 
security  with  a  grab-iron  or  handhold.  If  at  any  place  in 
the  end  of  this  car  there  was  not  a  grab-iron  or  handhold, 
properly  speaking,  but  some  other  appliance,  such  as  a  ladder 
or  brake  lever,  or  whatever  else  you  please,  which  afforded 
equal  security  with  a  grab-iron  or  a  handhold  at  that  point, 
then  I  shall  instruct  you  that  the  law  has  not  been  violated 
so  far  as  a  grab-iron  or  handhold  at  that  point  is  concerned. 
Having  something  there  which  performs  all  the  functions 
of  a  grab-iron  or  a  handhold  is  just  the  same  thing  as  having 
what  is  properly  called  a  grab-iron  or  a  handhold  at  that 
point.  It  may  not  be  possible  to  say  that  a  coupling  lever 
or  a  ladder  is  a  grab-iron  or  a  handhold,  but  if  it  affords 
the  same  security  to  a  man  who  may  need  to  use  one  that 
a  grab-iron  or  a  handhold,  properly  speaking,  would  afford, 
then,  in  my  judgment,  the  statute  has  not  been  violated. 

The  question  of  fact,  therefore,  for  you  is:  Are  you  satis- 
tied  by  a  preponderance  of  the  evidence  that  there  was  any- 
where in  the  end  of  this  car  a  grab-iron  or  a  handhold  want- 
ing where  it  should  have  been  according  to  the  test  which 
I  have  given  you;  that  is,  where  a  grab-iron  or  a  handhold 
would  be  reasonably  necessary  in  order  to  afford  to  men 
coupling  or  uncoupling  cars  greater  security  than  would  be 
afforded  them  in  the  absence  of  any  grab-iron  or  handhold 
at  that  point? 

Now,  that  question  you  are  to  determine  by  a  prepon- 
derance of  the  evidence  here.  You  have  listened  to  the  evi- 
dence of  the  two  inspectors  of  the  Interstate  Commerce 
Commission,  who  tell  you  that  they  examined  this  car  on 
the  two  days  referred  to,  and  they  described  to  you  pretty 
fully  what  they  found  on  the  end  of  the  car  in  (piestion,  and 
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they  toll  yon  that  at  a  certain  place  there  was  no  grab-iron 
or  handhold. 

Now,  on  the  other  hand,  you  have  the  evidence  introduced 
by  the  defendant  railroad,  which  may  induce  you  to  think 
that  the  presence  of  a  grab-iron  or  a  handhold  where  the  in- 
spectors have  said  that  one  was  absent  would  make  no  dif- 
ference, so  far  as  affording  greater  security  to  men  is  con- 
cerned. 

You  are  to  be  satisfied  by  the  Government  in  this  case 
by  a  preponderance  of  the  evidence  that  there  was  no  grab- 
iron  or  handhold  where  there  should  have  been  one.  If 
you  are  so  satisfied,  you  should  find  for  the  plaintiff,  for  the 
Government  in  this  case.  Unless  the  Government  has  so  satis- 
fied you  by  a  preponderance  of  the  evidence,  you  should  find 
for  the  defendant. 

Now,  you  are  to  remember  in  this  case  that  j^ou  are  to 
decide  it  according  to  a  preponderance  of  the  evidence.  In 
all  the  other  cases  to  which  you  have  listened  here  and 
which,  as  I  recall  it,  have  been  criminal  cases,  I  have  in- 
structed you  that  the  Government,  in  order  to  convict,  must 
prove  its  case  beyond  a  reasonable  doubt.  This  not  being  a 
criminal  case,  according  to  my  view,  the  same  rule  does 
not  prevail.  A  preponderance  of  the  evidence  in  this  case 
is  sufficient;  and  what  does  that  mean?  It  means  that  after 
balancing  and  considering  the  evidence  on  the  one  side  and  on 
the  other  you  are  not  left  in  doubt,  but  that  you  find 
that  the  evidence  for  the  Government  outweighs  the  evi- 
dence brought  here  to  meet  it.  If  your  minds  after  v\'eighing 
and  considering  the  evidence  on  both  sides  are  left  in  doubt, 
if  they  are  left  equally  balanced  on  the  question,  there  is 
no  preponderance  of  the  evidence;  and  in  that  event,  as 
I  have  told  you,  your  verdict  should  be  for  the  defendant. 
It  is  necessary,  in  order  to  find  a  verdict  for  the  plaintiff, 
that  the  evidence  for  the  Government  should  outweigh  that 
for  the  defendant. 

I  have  stated  to  you  that  grab-irons  or  handholds  are  re- 
quired by  the  statute  to  be  at  such  points  in  the  end  of 


356  FEDERAL  SAFETY  APPLIANCE  ACT. 

this  car  where  they  are  reasonablj'  necessary  in  order  to 
afford  greater  security  to  men  in  coupling  or  uncoupling 
cars.  Something  has  been  said  here  about  men  connecting 
or  disconnecting  the  air  hose  with  which  the  air  brakes  are 
operated,  and  the  question  has  been  raised,  is  a  man  between 
the  ears  simply  to  connect  or  disconnect  air  hose  a  man 
engaged  in  coupling  and  uncoupling  cars  within  the  mean- 
ing of  the  statute?  Now,  on  that  point  I  instruct  you  that 
a  man  engaged  in  connecting  or  disconnecting  the  air  hose 
between  the  cars  is  engaged  in  coupling  or  uncoupling  cars 
within  the  meaning  of  the  statute  if  it  is  necessary  for  him 
to  connect  or  disconnect  that  hose  in  order  to  connect  or 
disconnect  the  cars. 

The  Government  claims  here  that  it  has  proved  to  you  by  a 
preponderance  of  the  evidence  not  only  one  violation  of  the 
statute,  but  two.  Now,  on  that  point,  gentlemen,  you  will 
consider  whether  or  not  this  car.  in  the  first  place,  was  un- 
provided v>nth  grab-irons  or  handholds,  as  it  should  have 
been,  and.  in  the  second  place,  whether  it  was  moved  by 
this  railroad  in  more  than  one  train.  Let  us  suppose  that 
you  have  found  that  that  car  was  on  a  given  day  not  properly 
provided  with  grab-irons  and  handholds  as  the  statute  re- 
quires. Let  us  suppose  that  that  car  was  at  the  time  being 
moved  in  a  train.  Let  us  suppose  that  that  train  stopped 
for  some  purpose,  no  matter  what,  for  a  while,  and,  after 
halving  so  stopped  for  a  certain  time,  started  up  and  went 
on  again.  Now,  in  a  supposed  case  like  that,  m.y  instruction 
to  you  would  be  that  there  were  not  two  violations  of  the 
law,  but  only  one,  because  the  car  was  all  the  time  being 
moved  in  the  same  train.  T  should  instruct  you  p-entlemen, 
that  so  long  as  the  car  is  being  all  tho  time  moved  in  the 
same  train,  it  makes  no  difference  that  it  is  being  po  moved 
on  two  different  days;  that  so  long  as  the  car  corifirnips  be- 
ing moved  by  the  railroad  on  tho  same  tvnin  it  makes  no 
difference  that  September  19  has  run  out  and  September 
20 'has  come  in;  that  that  does  not  make  two  distinct  viola- 
tions of  the  statute,  but  the  movement  of  the  car  being, 
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though  on  those  two  different  days,  all  the  time  in  one 
train,  there  has  only  been  one  violation  of  the  statute.  You 
will  consider  upon  the  evidence  to  which  you  have  listened 
whether  this  ear  has  been  moved  in  more  than  one  train. 
If  you  so  find,  it  will  be  proper,  provided  you  have  been 
satisfied  by  a  preponderance  of  the  evidence  that  it  was 
being  so  moved  without  the  grab-irons  and  handholds  which 
the  law  requires,  to  find  for  the  plaintiff  both  on  the  first 
count  and  on  the  fifth  count.  If.  on  the  other  hand,  you 
are  not  satisfied  by  a  preponderance  of  the  evidence  that  the 
car  was  moved  in  two  trains,  but  was  only  so  moved  in  one, 
that  both  on  September  19  and  on  September  20  the  car 
was  continued  all  the  time  in  one  train,  you  should  then  find 
for  the  plaintiff  only  on  one  of  those  counts,  either  the  first 
or  the  fifth,  but  you  should  not  find  for  the  plaintiff  on 
both  of  them. 

Is  there  anything  else  which  counsel  desire  me  to  speak  to 
the  jury  about? 

[Counsel  confer  with  the  court  at  the  bench.] 

The  Court.  In  regard  to  what  makes  a  train,  Mr.  Foreman 
and  gentlemen,  by  "train"  I  understand  one  aggregation 
of  cars  drawn  by  the  same  engine,  and  if  the  engine  is 
changed,  I  understand  there  is  a  different  train. 

Verdict  for  Government,  four  counts. 


UNITED  STATES  v.  BALTIMORE  &  OHIO  RAILROAD 

COMPANY. 

(In  the  District  Court  of  the  United  States  for  the  Northern  District  of 
West   Virginia.) 

Decided  January  1^,  1909. 

(Syllabus  by  the  court.) 

1.  The  federal  safety-appliance  act  makes  no  exception  and  places  no 
limitations  upon  the  duty  of  a  railroad  company  to  equip  its  cars 
with  the  prescribed  safety  appliances. 
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2.  It  is  the  duty  of  a  common  carrier  subject  to  tlie  law  to  use  at  all 

times  reasonable  care  to  discover  and  repair  all  defects  to  its  equip- 
ment; but  if  a  defect  exists  at  a  repair  point,  or  at  anj^  place 
where  such  defect  could  be  repaired,  and  the  company  moves  such 
car  from  such  a  point,  it  does  so  at  its  peril  and  is  liable  for  the 
statutory  penalty;  the  exercise  of  reasonable  care  to  discover  and 
repair  defects  at  such  a  place  is  no  defense. 

3.  The  law  neither  defines  a  handhold  nor  the,  exact  location  of  same, 

and  it  is  for  the  jury  to  determine  whether  a  car  is  equipped  with 
proper  handholds  or  with  such  suitable  substitutes  as  will  give  to 
the  employes  greater  security  in  the  coupling  and  uncoupling  of 
cars. 

4.  Actions   arising   under    the    safety-appliance    act    are   civil,    and   not 

criminal  actions,  and  the  Government  is  only  required  to  establish 
by  a  preponderance  of  evidence  the  facts  necessary  to  prove  its 
case;  and  by  a  preponderance  of  evidence  is  not  meant  the  greater 
number  of  witnesses,  but  it  means  that  evidence  which  is  the  most 
satisfactory  and  which  is  entitled  to  the  gi-eatest  weight. 

Keese  Blizzard.  United  States  attorney,  aod  ^Mokroe  C. 
List,  special  assistant  United  States  atiorney,  for  the  United 
States 

Van  Winkle  &  Ambler  for  the  defendant. 


INSTRUCTIONS  TO  JURY. 

Dayton.  District  Judge  (charging  jury)  : 

Exercising  its  constitutional  right  to  regulate  commerce 
betvreen  the  states.  Congress  has  passed  a  law  which  pro- 
vides : 

That  from  and  after  the  1st  day  of  .January,  1808.  it  shall  be  un- 
lawful for  any  common  carrier  engaged  in  Interstate  commerce  by  rail- 
road to  use  on  its  line  any  locomotive  engine  in  moving  interstate  traffic 
not  e(iuipped  with  a  power  driving  wheel  brake  and  appliances  for 
operating  the  train-brake  system,  or  to  run  any  train  in  such  traffic 
after  said  date  tliat  has  not  a  sufficient  number  of  cars  in  it  so  equipped 
with  power  or  train  brakes  that  the  engineer  on  the  locomotive  drawing 
.such  train  can  control  its  speed  Mithout  requiring  brakemen  to  use  the 
common  hand  brake  for  that  purpose. 
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That  on  and  after  tlie  1st  day  of  January,  1808,  it  shall  be  unlawful 
for  any  such  common  carrier  to  haul,  or  permit  to-  be  hauled,  or  used 
on  its  line  any  car  used  in  moving  interstate  traffic  not  equipped  with 
couplers  coupling  automatically  by  impact,  and  which  can  be  uncoupled, 
without  the  necessity  of  men  going  between  the  ends  of  the  cars. 

That  from  and  after  the  1st  day  of  July,  1805,  until  otherwise 
ordered  by  the  Interstate  Commerce  Commission,  it  shall  be  unlawful 
for  any  railroad  company  to  use  any  car  in  interstate  commerce  that 
is  not  provided  with  secure  grab-irons  or  handholds  in  the  ends  and 
sides  of  each  car  for  the  greater  security  to  men  in  coupling  and  un- 
coupling cars. 

That  any  such  common  carrier  using  any  locomotive  engine,  running 
any  train,  or  hauling,  or  permitting  to  \w  hauled,  or  used  on  its  line 
any  car  in  violation  of  any  of  the  provisions  of  this»act  shall  be  liable 
to  a  penalty  of  one  hundred  dollars  for  each  and  every  such  violation, 
to  be  recovered  in  a  suit  or  suits  to  be  brought  by  the  United  States 
district  attorney  in  tlie  district  court  of  the  United  States  having 
jurisdiction  in  the  locality  where  such  violation  sliall  have  been  com- 
mitted. 

This  action  which  yon  have  in  charge  and  are  to  deter- 
mine is  based  upon  this  statute.  There  are  five  counts  in 
the  complaint  charging  five  distinct  violations  of  this  law. 
There  are  three  different  verdicts  that  can  be  rendered  by 
you,  one  finding  the  defendant  guilty  upon  each  and  every 
count  embraced  in  this  complaint;  another  finding  the  de- 
fendant not  guilty  of  each  and  every  charge  embraced  in 
the  complaint;  and  the  third,  finding  the  defendant  guilty 
of  certain  ones  of  the  charges  made  and  not  guilty  of  cer- 
tain other  ones  of  them.  You  will  therefore  see  that  in 
considering  this  matter  it  is  your  duty  to  take  up  each 
one  of  these  counts  in  this  complaint,  each  charge  of  a  viola- 
tion, and  consider  it  independently  of  the  others,  and  ascer- 
tain whether  or  not  the  defendant  is  guilty  or  not  guilty 
of  that  specific  charge  in  that  specific  instance  and  count. 

The  court  wants  to  say  to  you  that  the  safety-appliance 
statute  makes  no  exception  and  places  no  limitation  upon  this 
duty  of  the  railroad  company  to  supply  these  safety  devices 
to  their  cars,  nnd  when  T  say  cars,  it  has  been  considered  and 
held,  and  rightly  so.  that  an  engine  and  tender  are  embraced 
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within  that  definition.  It  is  therefore  the  duty  of  the  rail- 
road company  to  use  all  reasonable  care  at  all  times  to  dis- 
cover and  remedy  these  defects  when  they  appear  in  any  of 
these  safety  appliances  attached  to  an  engine  or  a  car;  and 
if  a  defect  exists  at  a  repair  point,  or  at  any  place  where 
such  defect  could  have  been  remedied,  and  the  company 
moves  the  car  while  in  the  defective  condition,  it  does  so  at 
its  peril  and  it  becomes  then  subject  to  the  penalty  of  the 
law.  The  law  is  not  satisfied  by  the  exercise  of  reasonable 
care  to  this  end,  but  the  company  must,  at  its  peril,  dis- 
cover and  repair  all  defects  before  moving  a  car  from  a 
repair  point.  Now,  that  you  may  understand  that  more 
fully,  let  me  say  to  3"0U  that  it  is  entirely  reasonable  that 
a  railroad  company  should  be  required  to  maintain  repair 
shops  or  repair  material  and  make  inspections  and  repairs 
at  places  within  reasonable  distances  of  each  other;  that 
in  establishing  such  repair  points  the  company  has  the  right, 
in  the  ordinary  operation  of  their  trains  between  those  re- 
pair points,  when  a  train  is  in  operation  and  defects  arise, 
reasonably,  to  carry  the  car,  the  appliances  on  which  are 
broken  or  defective,  to  the  first  repair  point,  but  they  do 
not  have  the  right,  having  carried  it  to  that  point,  to  take 
it  beyond  that  point  without  discovering  and  without  mak- 
ing the  necessary  repairs  to  those  safety  appliances  attached 
to  that  car,  and  if  they  do  carry  it  beyond  that  point  they 
are  liable  to  the  penalty  provided  for  by  this  law. 

This  action  is  not  a  criminal  action,  but  a  civil  one,  and 
as  a  civil  action  the  burden  of  proof  is  upon  the  Govern- 
ment to  establish  by  a  preponderance  of  evidence  the  facts 
necessary  to  show  the  violation  of  the  law  on  the  part  of 
the  defendant,  and  by  a  preponderance  of  evidence  is  not 
meant  the  greater  number  of  witnesses,  but  it  means  that 
evidence  which  to  your  mind  is  the  most  satisfactory  and 
is  entitled  to  the  greatest  weight.  The  very  reason  why  we 
have  juries  to  determine  the  facts  in  cases  like  this  is  that 
they  may  judge  of  the  evidence  after  hearing  the  witnesses 
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and  that  they  may  take  all  of  the  facts  and  all  of  the  cir- 
cumstances and  weigh  them  and  determine  where  the  very 
truth  lies.  Under  the  ordinary  rules  of  evidence,  positive 
testimony  is  stronger  than  negative  testimony  where  that 
negative  testimony  is  not  so  strong  as  to  make  it  apparent 
that  the  witnesses  stating  the  positive  fact  are  mistaken 
or  untruthful.  Evidence  given  by  witnesses  of  the  very 
circumstances  and  surroundings  of  the  matter  may  fre- 
quently be  of  a  determining  character  and  kind.  It  is  your 
peculiar  province  to  weigh  all  the  facts  and  all  the  circum- 
stances and  all  the  testimony  and  from  them  as  a  whole 
determine,  as  I  have  said,  wherein  the  exact  truth  lies. 

Now,  I  am  asked  by  the  defendant  to  give  you  this  in- 
struction, which  I  do.  Before  the  jury  can  find  the  defend- 
ant guilty  in  this  case  the  Government  must  prove  by  a  clear 
preponderance  of  evidence  that  the  safety  appliances  on 
the  cars  mentioned  in  the  complaint  were  out  of  repair 
and  inoperative  in  the  particulars  mentioned  in  the  com- 
plaint, and  unless  the  Government  does  establish  this  by 
clear  and  satisfactory  evidence,  the  jury  should  find  the 
defendant  not  guilty  as  to  each  car  which  is  not  thus  proved 
to  have  been  defective. 

Gentlemen,  it  is  for  you  to  determine,  touching  the  hand 
hold  on  the  engine  in  this  case,  whether  or  not  the  appli- 
ance that  was  testified  to  by  the  witness  Johnson,  at  the 
end  or  corner  of  the  tender  and  the  release  bar,  was  a  fair  and 
proper  substitute  for  the  ordinary  grab-irons  referred  to  in  this 
statute.  If  they  were  suitable  for  the  purpose  of  enabling 
the  operators  of  the  train  to  couple  and  uncouple  ears  and 
were  a  fair  substitute  and  suitable  for  that  purpose,  then 
it  would  be  proper  for  you  to  find  the  defendant  not  guilty; 
if  they  were  not  suitable  and  proper  for  the  purpose  I  have 
indicated,  their  presence  could  not  be  regarded  as  a  compli- 
ance with  the  provisions  of  this  statute.  You  will  take  into 
consideration  the  hand  holds  on  the  side  of  the  car,  in  con- 
nection with  the  brace  at  the  end  and  the  release  rod  along 
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the  end,  and  if  you  believe  the  whole  to  be  a  fair  equipment 
and  suitable  and  proper  for  the  purpose  of  enabling  the 
operators  of  the  train  to  couple  and  uncouple  cars,  then  I 
say  it  is  your  duty  to  find  the  defendant  not  guilty  on  that 
count;  but  if  they  are  not  suitable  for  that  purpose  and  not 
effective  for  that  purpose,  then  their  presence,  as  I  have 
said  to  you,  upon  this  tender  will  not  meet  the  requirements 
of  this  law,  and  of  that  you  will  judge  from  the  testimony. 
Verdict  for  Government,  4  counts. 


UNITED  STATES  v.  CHICAGO,  ROCK  ISLAND  &  PA- 
CIFIC RAILWAY  CO. 

(In  the  District  Court  of  the  United  States  for  the  Western  District  of 

Missouri. ) 

Decided  February  21,  1908. 

(Syllabus  by  the  court.) 

1.  The  Safety  Appliance  Act  of  March  2,  1893.  as  amended,  is  a  reme- 

dial statute  and  must  have  such  construction  as  will  accomplish 
the  evident  intent  of  C<1«gress.  Johnson  v.  Southern  Pacific  Com- 
pany, 196  U.  S.,  1. 

2.  The   placing  of  a   "bad   order"   card  on   a   car  as  notice   to  the  em- 

ployees that  the  car  is  defective  does  not  prevent  the  movement  of 
the  car  in  a  defective  condition  from  being  unlawful. 

3.  While  the  statute  is  in  some  aspects  penal,  recovery  oi  the  penalty 

is  had  by  means  of  a  civil  action  wherein  it  is  necessary  only  to 
prove  the  facts  sliowing  a  violation  by  a  preponderance  of  the 
evidence. 

STATEMENT  OP  FACTS. 

The  defendant  was  charged  with  having  violated  the 
safety-appliance  act  and  an  action  in  debt  was  brought  to 
recover  the  statutory  penalty  of  $100.     A  jury  was  waived 
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and  the  trial  was  to  the  court.  The  evidence  showed  that 
the  defendant  hauled  an  Erie  coal  car  with  the  uncoupling 
chain  "kinked"  and  wedged  in  the  coupler  head  on  one 
end  of  the  car.  In  that  condition  it  was  impo:;sible  to 
operate  the  coupler  without  a  man  going  between  tin  ends 
of  the  cars.  One  of  defendant's  engines  coupled  on  to  a 
"cut"  of  cars  in  which  was  this  defective  car,  and  hauled 
it  to  the  yard  of  the  Chicago,  Burlington  &  Quiney  Rail- 
way Company  where  a  number  of  other  cars  were  coupled 
on  to  the  "cut."  The  entire  lot  was  ,then  hauled  by  the 
defendant  over  to  the  Chicago  &  Alton  yards  where  five 
more  cars  were  attached.  One  of  the  defendant's  inspectors 
undertook  to  operate  the  coupler  in  the  Union  Depot  and 
found  the  car  defective.  He  then  affixed  a  "bad  order"  card 
to  the  ear,  indicating  the  nature  of  the  defect.  The  car  was 
then  taken  by  the  defendant  to  Armourdale.  Kans.  The 
defendant  contended  that  by  placing  the  "bad  order"  card 
upon  the  car,  it  had  complied  with  the  statute  and  was  not 
liable  for  the  penalty. 

Area  S.  Van  Valkenburg,  United  States  attorney;  Les- 
lie J.  Lyons,  assistant  United  States  attorney,  for  the  Uni- 
ted States. 

Frank  Sebree,  for  defendant. 

OPINION   OF    THE    COURT. 

McPherson,  District   Judge: 

I  find  in  the  Johnson  case  as  reported  in  196  U.  S.,  1, 
that  while  the  rule  of  construction  as  to  penal  statutes 
requires  such  statutes  to  be  strictly  construed,  yet  in  the 
safety-appliance  statute  the  design  to  give  relief  was  more 
dominant  than  to  inflict  punishment,  the  act  therefore 
falling  within  the  rule  applicable  to  statutes  to  prevent  fraud 
upon  the  revenue,  and  for  the  collection  of  customs.     The 
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rule-  there  laid  down  is  that  the  statute  is  to  be  construed 
sensibly  and  as  a  whole  with  a  view  to  accomplish  the  obvious 
intent  of  Congress.  In  that  decision  the  Supreme  Court 
reversed  the  Circuit  Court  of  Appeals  for  this  circuit, 
because,  as  it  said,  the  view  of  the  latter  court  has  been 
too  narrow.  The  great  purpose  of  the  statute  was  to  remedy 
conditions.     That  is  the  point  of  it. 

It  is  remedial  and  preventive,  and  if  observed  will  reduce 
to  a  minimum  the  crippling  and  killing  of  railroad 
employees  in  this  country.  As  I  said  yesterday,  every  one 
of  us  can  recollect  fifteen  or  twenty  years  ago  that  about 
four  times  out  of  five  when  you  went  to  shake  hands  with 
a  railroad  employee,  either  a  switchman,  brakeman,  or 
freight  conductor  that  had  been  raised  from  a  brakeman 
you  took  hold  of  a  crippled  hand;  fingers  gone,  sometimes 
an  entire  hand  or  leg  gone,  because  of  the  extraordinary 
hazardous  business  of  railroading. 

The  Supreme  Court  of  the  United  States  upheld  the 
Iowa  statute  with  reference  to  liability  because  of  the 
negligence  of  a  co-employ  upon  the  ground  that  the 
legislature  had  the  authority  to  single  out  the  railroad  and 
make  them  liable  for  the  negligence  of  a  co-employee,  while 
the  same  would  not  be  liable  if  applied  to  a  manufacturing 
plant,  solely  because  of  the  extremely  hazardous  business 
of  railroading,  placing  railroads  in  a  distinct  class. 

You  can  scarcely  pick  up  a  paper  but  what  you  read  of 
some  accident  to  an  employee,  but  it  used  to  be  ten  times 
worse.  Up  in  Iowa  we  do  not  have  one  accident  now  to 
where  we  used  to  have  ten.  The  dockets  used  to  be  crowded 
with  work  by  reason  of  the  number  of  these  accidents,  and 
the  percentage  has  greatly  decreased.  I  do  not  know  how 
it  is  in  Kansas  City,  but  if  it  has  not  decreased,  it  is  on 
account  of  the  marvelous  growth  of  Kansas  City.  But  I 
am  sure  the  percentage  has  decreased. 

That  is  the  purpose  of  this  statute,  and  everyone  who  has 
hiinifine  views  commends  this  statute.  While  I  suppose,  of 
course,  there  are  no  statistics  to  prove  it,  I  have  no  doubt 
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that  the  enforcement  of  this  statute  has  been  a  money-saving 
proposition  to  the  railroad  companies.  I  have  no  doubt 
that  the  occasional  infliction  of  a  small  penalty  of  $100 
prevents  many  a  $5,000  and  $10,000  judgment. 

But  it  can  not  be  said  that  the  statute  was  enacted  for 
that  ])urpose.  It  was  enacted  for  the  protection  of  railroad 
employees.  It  is  within  the  knowledge  of  every  one  of  us 
that  everybody  is  negligent  almost  every  day  of  his  life.  We 
cross  these  street-car  tracks  Avithout  a  thought  in  our  minds 
that  we  are  within  miles  of  a  track.  Sometimes  we  are  reading 
a  paper,  or  visiting  with  some  friend,  and  if  we  are  run 
down  we  could  not  recover  because  of  our  own  gross 
contributory  negligence.  In  a  great  percentage  of  these 
railroad  cases  the  employees  are  denied  a  recovery  because 
of  their  own  negligence.  You  seldom  have  a  case  but  what 
somebody  is  negligent.  If  there  was  no  negligence,  there 
would  be  but  few  cripples  or  untimely  deaths. 

What  is  the  use  of  putting  up  a  red  card  on  the  end 
of  a  car,  as  was  done  after  the  United  States  inspectors 
spotted  the  car,  except  to  call  the  attention  of  some  one  to 
the  fact  that  it  needed  repairs  ?  That  does  not  stop  brakemen 
from  going  in  there.  Men  are  negligent  because  they  are 
unthinking  for  the  time  being,  and  some  of  them  have  a 
dare-devil  spirit.  Any  day  you  can  stand  in  the  railroad 
yards  and  see  a  switchman  who  stands  in  the  middle  of  the 
track.  The  switch  engine  comes  to  him.  He  takes  his  life 
in  his  hands  every  time  he  does  it,  but  he  steps  on  the 
switchboard  and  looks  around  for  the  applause  of  the  crowd 
about  as  much  as  to  say,  "See  my  agility."  You  can  not 
stop  that.  You  can  not  stop  a  man  from  going  in  between 
cars  by  putting  a  red  sign  on  it,  and  they  will  not  report 
it,  because  they  do  not  care  to  have  the  hostility  of  the 
company  that  employs  them,  and  they  do  not  say  anything 
about  it  unless  they  get  hurt.  You  and  I  Avould  do  the 
same. 

Now,  while  this  is  a  penal  statute,  it  has  the  form  of  a 
civil  action.     There   v.as   a  time   when    the   Courts   held   in 
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slander  and  libel  cases  where  the  words  used  imputed  a 
crime  that  the  proof  must  convince  the  court  or  jury 
beyond  a  reasonable  doubt,  but  I  understand  that  the  rule 
has  been  abrogated.  That  weight  of  proof  is  not  required 
anywhere,  except  in  proving  an  indictment,  and  this  is  not 
that  kind  of  a  case. 

Now,  this  inspection  of  the  23d  was  very  indefinite  and 
vague.  One  man  has  no  recollection  about  it  at  all.  He 
placed  thereon  a  mark  "0.  K. "  The  other  man  has  no 
recollection  w^hatever,  except  the  memorandum  in  his  book. 
That  kind  of  an  inspection  will  not  do.  The  next  thing  we 
know  this  car  is  on  the  way,  and  my  notion  about  it  is  that 
the  car  would  have  been  taken  to  St.  Louis  in  that  condition 
if  it  had  not  been  that  these  Government  inspectors 
happened  along  at  that  time.  Now,  if  these  Government 
inspectors,  who  in  all  cases  are  ex-railroad  employees,  could 
see  this,  why  could  not  this  train  crew  see  it  ?  And  they 
would  not  have  seen  it  when  they  did  if  they  had  not  seen 
these  Government  inspectors  riding  this  car,  and  they  then 
supposed  something  was  wrong.  The  two  Government 
inspectors  v/ere  on  this  particular  car,  so  if  the  train  was 
cut  they  would  still  be  with  the  car,  I  suppose. 

Now,  here  is  a  case  of  $100,  If  the  penalty  were  extreme, 
a  jury  would  hesitate  more  about  inflicting  the  penalty.  T 
would  like  it  better  if  the  same  penalty  was  fixed  in  these 
twenty-eight  hour  cases.  I  have  tried  a  good  many  of  them, 
and  I  have  never  yet  tried  one  that  called  for  more  than  the 
minimum  penalty,  and  I  have  never  inflicted  more  than 
that.  In  most  cases  there  is  some  substantial  reason  for 
delay,  and  too  often  a  good  deal  of  malice  is  behind  the 
prosecution,  not  on  the  part  of  the  Government  officials, 
but  on  the  part  of  the  shipper.  He  believes  he  has  been 
charged  a  little  too  much  for  his  hay  or  grain,  or  has  some 
other  complaint.  In  nearly  every  case  under  that  statute 
that  I  have  tried,  I  have  found  that  kind  of  a  spirit  behind 
the  prosecution.  Here  is  a  class  of  cases  where  it  is  impossible 
to  have  any  malice  back  of  the  prosecution.     The  penalty  is 
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light,  and  in  every  case  where  the  proofs  are  reasonably 
sufficient,  I  think  it  is  wise  and  proper  and  benevolent  to 
enforce  the  penalty.  And  I  think  it  is  an  act  of  benevolence 
to  the  company  itself  to  see  to  it  that  these  things  are 
broken  up,  and  thereby  lessen  the  amount  they  have  to  pay 
in  personal  injury  cases.  There  are  many  thousand 
employees  in  this  hazardous  business,  and  I  do  not  think  in 
this  ease  there  is  any  sufficient  excuse  shown.  There  is  no 
tellincf  how  lonsr  that  ear  had  been  in  that  condition,  and 
I  have  no  doubt  that  if  these  Government  inspectors  had  not 
been  thore,  that  car  would  have  been  hauled  across  the  state 
of  Missouri  and  then  to  Pennsylvania,  and  with  what  result 
nobodv  knows. 

The  judfifment  will  be  for  the  payment  of  the  penalty 
of  $100,  and  ninety  days  for  a  bill  of  exceptions  will  be 
granted. 


UNITED  STATES  v.  SOUTHERN  RAILWAY  COMPANY. 


In  the  District  Court  of  the  United   States  for  the  District  of   South 

Carolina. 

Decided  Fehruary  2-'f,  1909. 

1.  A  suit  under  the  safety  appliance  act  to  recover  penalties  for  viola- 

tions of  said  act  is  civil  and  plaintiff  is  required  only  to  prove 
its  case  by  a  preponderance  of  the  evidence. 

2.  Although   the   defective  car   does  not   contain   any   int^erstate   traffic, 

yet  if  it  is  hauled  in  a  train  which  contains  a  car  that  is  loaded 
with  interstate  traffic,  the  act  applies. 

3.  Inspectors   in   the   employ   of   the   Interstate   Commerce   Commission 

are  not  required  to  inform  the  employees  of  the  defendant  of  the 
facts  found. 

4.  The  act  imposes  upon  the  railway  company  an  absolute  duty  to  main- 

tain its  coupling  appliance  and  grab-irons  or  hand-holds  in  op- 
erative condition. 
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5.  A  car  coming  ■without  the  state  and  being  smtclied  from  one  yard  in 
the  state  to  another  yard  in  the  state  in  furtherance  of  a  design 
to  transfer  it  to  its  final  destination  is  engaged  in  interstate 
traffic. 


Ernest  F.  Cochrax,  United  States  Attonicy,  and  Ulysses 
Bltler,  special  assistant  United  States  Attorney,  for  plain- 
tiff. 

Jacob  ^Muller  for  defendant. 


IXSTRUCTIOXS   TO    JURY. 

Brawley.  District  Judge  (charging  jury)  : 

The  Court  is  requested  by  the  learned  counsel  for  the 
plaintiff  to  give  you  these  instructions: 

1.  This  is  a  civil  case  and  the  Government  is  only  required 
to  prove  its  case  by  a  preponderance  of  the  evidence  and  not 
beyond  a  reasonable  doubt.  United  States  v.  L.  V.  By.  (not 
yet  reported).  District  Court;  United  States  v.  P.  &  R.  By. 
162  Fed.  Rep..  4:03;  United  States  y.  Chicago  Great  Western 
By..  162  Fed.  Rep.  775;  United  States  v.  B.  d:  0.  Swn.  B.  (C. 
C.  A.),  159  Fed.  Rep.,  133.    Granted. 

2.  If  the  jury  find  that  the  defendant  hauled  a  car  which 
was  defective  in  not  compljTng  with  the  safety-appliance  law 
as  to  coupling  appliances,  or  grabirons,  or  handholds,  al- 
though the  defective  car  does  not  contain  any  interstate  traf- 
fic, yet  if  it  is  hauled  in  a  train  that  contains  a  car  that  is 
loaded  with  interstate  traffic,  then  the  act  is  violated,  even 
though  the  car  which  contains  the  interstate  traffic  may  not 
itself  be  defective.  United  States  v.  L.  d-  .Y.,  162  Fed.  Rep., 
185 (  District  Court)  ;  United  States  v.  Chicago  Great  Western 
By.,  162  Fed.  Rep.,  775  (District  Court)  ;  United  States  v. 
Wheeling  &  L.  E.  (not  yet  reported).  District  Court.  Granted. 

3.  Whenever  a  car  is  loaded  in  one  state  of  the  Union 
with  a  commodity  which  is  destined  for  another  .slate,  and 
begins  to  move,  then  interestate  commerce  has  begun  and  does 
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not  cease  till  the  car  has  arrived  at  its  point  of  final  desti- 
nation. The  Daniel  Ball,  10  Wall.,  557;  United  States  v.  Belt 
Ey.  (not  yet  reported),  District  Court.  Granted. 

4.  Inspectors  in  the  employ  of  the  Interstate  Commerce 
Commission  are  not  required  to  inform  the  employes  of  the 
defendant,  when  they  make  the  inspection  of  the  cars  sued 
upon,  of  the  defects  found  in  the  appliances;  the  jury  should 
not  discredit  their  testimony  because  the  inspectors  did  not 
so  inform  the  employes  of  the  defendant.  United  States  v. 
Chicago  Great  Western  By.,  162  Fed.  Rep.,  775.     Granted. 

5.  The  safety-appliance  law  of  Congress  imposes  upon 
a  railway  company  an  absolute  duty  to  maintain  the  pre- 
scribed coupling  appliances  and  grabirons  or  handholds  in 
operative  condition,  and  it  is  not  satisfied  by  the  exercise 
of  reasonable  care  to  that  end.  St.  L.,  I.  M.  &  8.  v.  Taylor, 
210  U.  S.,  281;  United  States  v.  A.  T.  &  S.  F.  Ey.  (C.  C. 
A.),  163  Fed.  Rep.,  517;  United  States  v.  D.  &  E.  G.  E.  (C. 
C.  A.),  163  Fed.  Rep.,  519;  United  States  v.  P.  &  E.,  162 
Fed.  Rep.,  403.  Granted. 

The  court  is  requested  by  the  defendant  to  give  you 
certain  instructions: 

1.  This  being  a  suit  by  the  Government  to  recover  a 
penalty  the  rules  of  criminal  procedure  and  evidence  may  ap- 
ply, and  the  defendant  is  presumed  to  be  innocent  of  the 
violations  of  law  charged  against  it  until  it  is  proved  to 
have  been  guilty  beyond  a  reasonable  doubt. 

Court.  The  court  refuses  that  instruction.  The  rule 
is  this:  This  is  a  civil  action  to  recover  a  penalty,  and  as 
in  all  civil  cases  the  plaintiff  must  establish  his  case  by  clear 
and  satisfactory  evidence,  and  the  jury  must  determine,  if 
there  is  testimony  on  either  side,  by  the  preponderance  of 
the  testimony,  the  careful  weight  of  the  testimony. 

2.  As  regards  any  material  issue  of  fact  in  this  case, 
if  the  jury  have  any  doubt  they  should  solve  such  doubt  in 
favor  of  the  defendant. 

Court.  The  court  can  not  give  you  tlie  instruction  in 
that  form.  That  is  disposed  of  by  what  the  court  says  in 
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refusing  the  first  instruction.  They  must  establish  it  by  the 
preponderance  of  the  testimony.  If  you  have  any  doubt  as 
to  the  preponderance  of  the  testimony,  then  the  plaintiff  can 
not  recover. 

3.  In  a  suit  by  the  Government  under  the  safety-appli- 
ance acts  to  recover  a  penalty  for  an  alleged  violation  of  the 
law  by  a  railway  company,  these  acts  can  not  be  regarded  as 
imposing  upon  the  railway  company  an  absolute  duty  in  the 
sense  that  it  becomes  penally  liable  for  a  violation  of  the  law 
without  regard  to  the  question  of  intent  or  the  question  of 
diligence  on  the  part  of  the  company  to  avoid  such  violation. 
Refused. 

4.  If  a  violation  of  these  safety-appliance  acts  by  a  rail- 
way company  is  unintentional  and  unavoidable  on  the  part 
of  the  company,  it  is  not  liable  to  the  penalty  prescribed  by 
the  acts. 

Court.  The  court  can  not  give  that  instruction.  The  ques- 
tion of  intention  does  not  come  into  play  at  all. 

5.  The  jury  in  this  case  can  not  find  a  verdict  for  the 
plaintiff  in  this  action  for  any  other  defects  than  those  al- 
leged in  the  complaint  to  have  been  defective. 

Court.  The  court  gives  you  that  instruction,  but  in  con- 
struing the  complaint  you  must  give  to  it  fair  and  reason- 
able interpretation. 

6.  If  the  jury  have  a  reasonable  doubt  as  to  whether 
the  cars  alleged  in  the  complaint  to  have  been  defective  were 
in  fact  defective  as  alleged  in  the  complaint,  they  should 
find  a  verdict  for  the  defendant.  Refused. 

7.  If  the  court  refuses  No.  6,  then  the  burden  of  proof 
is  on  the  plaintiff  in  this  case,  if  in  the  minds  of  the  ju- 
rors the  evidence  on  any  issue  of  facts  is  evenly  balanced  be- 
tween the  plaintiff  and  the  defendant,  they  should  resolve  that 
issue  in  favor  of*  the  defendant.     Granted. 

8.  Within  the  constitutional  meaning  and  extent  of  the 
safety-appliance  acts,  it  can  not  be  considered  that  a  car 
whose  destination  is  a  point  without  the  state  is  being  used 
in  interstate   commerce   when  being  shifted   from  point  to 
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point  in  a  railway  yard  by  a  shifting  engine  within  the  state, 
and  is  not  in  the  course  of  an  extended  movement  beyond 
the  limits  of  the  state. 

Court.  The  court  interprets  that  instruction  as  intended 
to  apply  to  the  movement  of  a  car  containing  coal,  v/hich 
had  been  brought  from  some  point  in  Tennessee  and  was  in- 
tended for  some  point  in  the  state  of  Georgia,  and  which  was 
moved  from  one  of  the  3'ards  of  the  company  to  another 
yard  of  the  company.  If  you  find  the  fact  to  be  that  that 
car  had  been  engaged  in  interstate  commerce  and  had  come 
from  a  point  in  Tennessee,  and  was  shifted  to  another  yard 
of  the  defendants  in  furtherance  of  the  design  to  have  it 
transferred  to  a  point  in  Georgia,  then  it  was  interstate 
commerce  within  the  nieaning  of  the  law.  As  to  the  defect 
in  the  engine,  the  court  instructs  you  that  if  v.'hen  the  shift- 
ing engine  began  the  movement  of  that  car  from  one  yard  to 
the  other,  that  engine  was  in  good  condition,  the  coupler  was 
in  a  safe  condition,  and  not  defective,  and  if  in  the  transit 
between  the  yards  it  becam.e  defective,  then  the  company 
would  not  be  liable,  if  they  repaired  the  defect  as  soon  as 
possible.  All  mechanical  appliances  are  liable  to  get  out  of 
order  in  the  use,  and  all  that  the  company  can  fairly  be  re- 
quired to  do  is  to  see  that  when  the  cars  began  to  move,  when 
the  engine  began  to  move,  that  all  of  the  appliances  were 
perfect,  and  if  in  the  course  of  the  movement,  as  the  re- 
sult of  the  movement  it  became  defective,  then  the  act  would 
not  apply  to  it,  provided  the  company  repaired  it  before 
moving  again. 

9.  The  interstate  transportation  by  a  railway  company 
of  its  own  property  is  not  "interstate  commerce." 

Court.  The  court  must  refuse  that  instruction  in  that 
shape.  It  will  instruct  you  that  if  the  car  referred  to,  con- 
taining sand,  was  being  moved  from  South  Carolina  into 
North  Carolina  for  the  company's  own  purposes,  if  it  was 
carried  on  a  train  which  was  engaged  in  interstate  commerce, 
and  this  ear  was  defective,  it  falls  within  the  denunciation 
of  the  statute  still. 
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UNITED   STATES  v.  ATLANTIC   COAST   LINE   RAIL- 
ROAD COMPANY. 

In  the  District  Court  of  the   United  States  for   the  District  of  South 

Carolina. 

Decided  February  2',,  1909. 

1.  A  suit  under  the  safety-appliance  act  to  recover  penalties  for  viola- 

tions of  said  act  is  ci^^l  and  plaintiff  is  required  only  to  prove  its 
case  by  a  preponderance  of  the  evidence. 

2.  Although   the   defective   car   does  not   contain   any   interstate   traffic, 

yet  if  it  is  hauled  in  a  train  which  contains  a  car  that  is  loaded 
M'ith  interstate  traffic,  the  act  applies. 

3.  The  act  imposes  upon  the  the  railway  company  an  absolute  duty  to 

maintain  its  coupling  appliances  and  grab-irons  or  handholds 
in  operative  condition. 

4.  Whenever  a   car   is   loaded  in  one   state  of  the   Union  with   a   com- 

modity which  is  destined  for  another  state,  and  begins  to  move, 
then  interstate  commerce  has  begun  and  does  not  cease  till  the 
the  car  has  arrived  at  its  point  of  final  destination. 

5.  Inspectors   in   the   employ   of   the   Interstate   Commerce   Commission 

are  not  required  to  inform  the  employees  of  the  defendant  of  the 
defects  found. 

Ernest  F.  Cochran,  United  States  Attorney,  and  Ulys- 
ses Butler,  special  assistant  United  States  attorney,  for 
plaintiff. 

B.  A.  Hagood  and  L.  W.  McLemore,  for  defendant. 

Brawley,  District  Judge  (charging  jury)  : 

Counsel  for  the  Government  has  requested  the  follow- 
ing instructions: 

1.  This  is  a  civil  case  and  the  Government  is  only  re- 
quired to  prove  its  case  by  a  preponderance  of  the  evidence 
and  not  beyond  a  reasonable  doubt.  United  States  v.  L.  V. 
Jiy.  (not  yet  reported),  District  Court;  United  States  v.  P.  & 
E.  liy.,  162  Fed  Rep.,  403;  United  States  v.  Chimgo  Great 
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Western  Ry.,  162  Fed  Rep.,  775;  United  States  v.  B.  &  0. 
Swn.  R.  (CCA,),  159  Fed.  Rep.,  33. 

Court:  The  court  gives  you  that  instruction.  In  other 
words,  you  will  decide  this  ea.se  as  you  would  any  other  civil 
case,  and  not  as  in  criminal  cases,  where  the  Government 
must  make  out  its  case  beyond  a  reasonable  doubt.  You 
must  decide  it  by  the  preponderance  of  the  evidence. 

2.  If  the  jury  find  that  the  defendant  hauled  a 
car  which  was  defective  in  not  complying  with  the  Safety- 
Appliance  Law  as  to  coupling  appliances  or  grab  irons  or 
handholds,  although  the  defective  car  does  not  contain  any 
interstate  traffic,  yet  if  it  is  hauled  in  a  train  which  con- 
tains a  car  that  is  loaded  vdth  interstate  traffic,  then  the 
act  is  violated,  even  though  the  car  which  contains  the  inter- 
state traffic  may  not  itself  be  defective.  United  States  v. 
L.  &  N.,  162  Fed.  Rep.,  185  (District  Court)  ;  United  States 
V.  Chicago  Great  Western  Rjj.,  162  Fed  Rep..  775  (District 
Court)  ;  United  States  v.  Wheeling  d'  L.  E.  (not  yet  re- 
ported). District  Court.  Granted. 

3.  Whenever  a  car  is  loaded  in  one  state  of  the  Union 
with  a  commodity  which  is  destined  for  another  state,  and 
begins  to  move,  then  interstate  commerce  has  beoru'i.  and 
does  not  cease  till  the  car  has  arrived  at  its  point  of  final 
destination.  The  Daniel  Ball,  10  Wall.,  557;  United  States 
V.  Belt  Ry.   (not  yet  reported),  District  Court.     Granted. 

4.  Inspectors  in  the  employ  of  the  Interstate  Com- 
merce Commission  are  not  required  to  inform  the  employes  of 
the  defendant,  when  they  make  the  inspections  of  the  cars 
sued  upon,  of  the  defects  found  in  the  appliance;  the  jury 
should  not  discredit  their  testimony  because  the  inspectors 
did  not  so  inform  the  emploj-es  of  the  defendant.  United 
States  V.  Chicago  Great  Western,  162  Fed.  Rep.,  775. 
Granted. 

5.  The  safety-appliance  law  of  Congress  imposes  upon 
a  raihvay  company  an  absolute  duty  to  maintain  the  pre- 
scribed coupling  appliances  and  grab-irons  or  handholds  in 
operative  condition,  and  is  not  satisfied  by  the  exercise  of 
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reasonable  care  to  that  end.  St.  L.,  I.  M.  <£•  ^S'.  v.  Taylor,  210 
U.  S.,  281;  Vnited  States  v.  A.,  T.  &  S.  F.  Ry.  (C.  C.  A.), 
163  Fed.  Rep.,  517;  United  States  v.  D.  &  R.  G.  R.  (C.  C. 
A.),  163  Fed.  Rep.,  519;  Utidted  States  v.  P.  &  R.,  162  Fed. 
Rep.,  403.  Granted. 

6.  You  are  instructed  that  if  you  believe  from  a  pre- 
ponderance of  the  evidence  that  the  defendant  hauled  the 
ears,  as  alleged  in  the  first,  second,  third,  fourth,  fifth,  sixth, 
seventh  and  eighth  coimts  of  plaintiff's  petition,  when  said 
ears  were  not  equipped  with  couplers  coupling  automatically 
by  impact  and  which  conld  be  uncoupled  without  the  neces- 
sity of  a  man  going  between  the  ends  of  the  cars,  or  was 
not  equipped  with  secure  handholds,  or  with  a  grab-iron, 
then  your  verdict  should  be  for  the  Grovernment.  United 
States  V.  Nevada  County  X.  Q.  R.  (not  yet  reported),  Dis- 
trict Court. 

Court:  That  seems  to  be  already  embraced  in  the  pre- 
vious instruction ;  the  court  gives  you  that  instruction. 

Court:  ]\Ir.  Foreman  and  gentlemen:  The  Government 
has  offered  testimony  tending  to  show  that  9  cars  went  out 
from  Florence  on  February  19  of  last  year  in  a  defective 
condition,  and  the  inspectors  for  the  Government,  whose 
duty  it  was  to  look  after  these  matters,  testified  as  to  the  na- 
ture of  those  defects  and  that  they  saw  the  cars  moving 
out,  and  that  they  were  engaged  in  interstate  commerce.  The 
defendant  company  has  offered  testimony  tending  to  show 
that  the  inspector  employed  by  the  company,  whose  duty 
it  was  to  make  repairs  within  the  car-repair  yard,  repaired 
at  least  7  cars,  or  had  it  done  under  his  direction,  and  that 
the  cars  alleged  by  the  Government's  witnesses  to  be  defec- 
tive were  not  in  point  of  fact  defective  in  the  particulars  re- 
ferred to.  Now,  it  appears  from  the  testimony  that  the  in- 
spectors made  their  presence  known  to  the  yardmaster  of 
the  defendant  company  when  they  arrived  at  the  yards,  some 
time  in  the  morning,  and  they  have  given  you  the  days  and 
hours  when  they  made  their  inspection  of  the  ears.  If  you 
believe  their  testimony,  the  cars  were  defective  at  the  time 
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they  examined  them;  whether  the  defects  were  repaired  af- 
terwards, after  the  government  inspectors  saw  them  and  be- 
fore they  went  out,  is  a  question  for  yon,  and  the  credibility 
of  the  witnesses  is  a  question  for  you.  The  fact  that  thci 
government  inspectors  did  not  inform  the  employes  of  the 
company  of  the  fact  that  they  found  these  defects  is  not 
to  De  taken  by  you  as  any  reason  for  discrediting  their  tes- 
timo-iy.  The  law  does  not  require  them  to  make  such  report. 
The  fact  that  they  were  on  the  gi'ound — were  known  to  be 
there  by  the  yardmaster — is  a  circumstance  to  be  considered 
^y  you  in  determining  whether  or  not  that  fact  would  or 
would  not  make  the  railroad  parties  more  than  usually  vig- 
ilant on  such  an  occasion,  put  them  on  their  guard,  the  in- 
spectors being  there,  going  about  and  looking  at  the  cars, 
whether  or  not  that  fact  was  not  likely  to  make  lazy  people 
in  charge  of  the  yards  take  extra  precaution  to  see  that  the 
cars  in  the  yard  were  in  proper  condition,  is  a  circumstance. 
Now,  on  behalf  of  the  Government  it  is  contended  that 
even  if  the  repairs  proved  to  have  been  made  by  the  witness, 
Sumraerford,  car  repairer,  even  if  he  made  the  repairs  which 
he  testifies  to,  that  they  were  not  the  defects  that  the  Govern- 
ment's witnesses  have  pointed  out.  That  is  a  question  of  fact 
for  you.  which  you  must  determine  by  your  recollection  of 
what  the  witnesses  for  the  Government  have  testified  to  on 
that  subject.  Of  course,  if  they  made  other  repairs  than  those 
which  the  Government  alleged  were  the  defects,  that  would 
not  relieve  the  company,  but  if  the  specific  defects  which  the 
testimony  of  the  government  inspectors  pointed  out,  if  they 
were  not  repaired  before  the  cars  left,  of  course  the  com- 
pany is  liable.  The  company  has  no  record  of  any  repairs 
made  upon  cars  named  in  the  first  and  ninth  causes  of 
action,  and  if  you  believe  the  testimony  of  the  government 
inspectors  that  those  cars  were  defective  in  the  particulars 
pointed  out,  it  would  be  your  duty  in  that  case  to  find  a 
verdict  for  the  Government  upon  those  2  cars.  As  to  the 
7  other  cars,  it  depends  entirely  upon  your  conclusion  as 
to  the   testimony  on   the   point  whether   or  not  those   cars 
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were  repaired  before  they  went  out.  If  they  were,  why  your 
duty  would  be  to  find  a  verdict  for  the  defendant;  if  they 
were  not,  it  would  be  your  duty  to  find  a  verdict  for  the 
plaintiff  in  the  full  amount  claimed  by  them.  If  you  find 
for  the  Government  you  will  find  so  many  dollars;  if  you 
find  for  the  Government  as  to  the  whole  amount  then  you 
will  find  for  the  Government  $900.  If  you  find  for  the  de- 
fendant you  will  pay:  "We  find  for  the  defendant."  If  you 
find  that  7  of  the  cars  were  repaired  before  they  went  out, 
you  will  find  in  any  event  $200. 


(United   States   Circuit  Court   of  Appeals,   Sixth  Circuit.) 

THE  UNITED  STATES  OF  AMERICA,  Plaintiff  in  error, 
V.  THE  ILLINOIS  CEXTEAL  RAILROAD  COM- 
PANY, Defendant  in  error. 

Error  to  the  District  Court  of  the  United  States  for  the 
Western  District  of  Kentucky. 

(Submitted  .January  13,  lOOf).     Decided  March  2.  1009.) 

1.  An  action  by  the  Government  to  recover  a  penalty  under  tlie  safety- 

a]'pliance  act  is  a  civil  action  with  all  tlie  incidents  of  a  civil 
action. 

2.  From  an  adverse  judgment  in  the  District  Court  the  United  States 

may  have  a  writ  of  error  to  the  Court  of  Appeals. 

3.  If  a  railroad  company  starts  a  car  in  transit  with  a  coupling  so  de- 

fective tliat  the  defect  could  have  been  discovered  by  inspection 
it  will  1k!  liable  under  the  safety-appliance  act;  but  if  a  car  when 
started  in  transit  had  no  discoverable  defect,  the  company  will 
not  be  liable  for  the  use  of  the  car  in  that  transit  for  a  defect 
occurring  during  such  transit,  if  there  has  been  no  subsequent 
lack  of  diligence  either  in  discovering  or  repairing  the  defect. 

4.  When  the  Government  has  proven  a   car  was   laden  with   interstate 

commerce,    has    defective    couplings,    and    was    hauled    over    the 
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defendant's  road,  the  defendant  has  the  burden  to  show  that  it 
used  all  pcasonablc  possible  endeavor  to  perforin  its  duty  to 
discover  and  correct  the  defect. 
5.  The  stat'^.te  does  not  require  the  railroad  company  to  have  its  cars 
properly  equipped  at  all  times  and  under  all  circumstances  when 
in  use,  in  order  to  escape  a  liability  to  a  penalty. 

Before  Severens,  Circuit  Judge,  and  Knappen  and 
Sanford,  District  Judges. 

Severens,  Circuit  Judge,  delivered  the  opinion  of  the 
Court. 

This  is  an  action  in  the  nature  of  a  common  law  action 
of  debt  brought  in  the  District  Court  by  the  United  States 
against  the  Illinois  Central  Railroad  Company  to  recover 
penalties  of  $100  each  for  twenty-two  alleged  infractions  of 
Section  6  of  the  Safety  Appliance  Act  of  March  3,  1893, 
each  offense  being  set  out  in  a  separate  count.  Some  of  these 
counts  w^ere  for  hauling  cars  in  inter-state  traffic  with  de- 
fective automatic  couplings,  some  Avith  defective  grab-irons 
and  some  with  draw  bars  not  on  the  proper  level  above  the 
track.  There  was  a  plea  of  not  guilty  to  each  count,  and 
special  matters  of  defense  were  alleged  in  the  several  answers. 
The  issues  were  tried  by  a  jury.  A  stipulation  as  to  certain 
facts  was  made  by  the  attorneys  for  the  parties  and  filed,  of 
which  the  following  is  a  copy: 

"Defendant,  for  the  purpose  of  this  ease,  admits: 

"1.  That  it  is  a  corporation  doing  business  in  Illinois 
and  Kentucky,  and  is  a  common  carrier,  transporting  over 
its  railroad  in  Kentucky,  both  cars  earrvino-  inter-state  com- 
merce and  cars  carrying  shipments  wholly  intra-state. 

"2.  That  in  each  of  the  cars  in  paragraphs  1,  5,  6,  7, 
10,  11.  12,  14,  15,  16,  17,  18,  19,  20.  21  and  22  contained 
inter-state  shipments;  that  each  of  the  cars  mentioned  in 
paragraphs  4.  9  and  13,  transported  shipments  purely  intra- 
state, i.  e..  from  one  point  in  Kentucla^  to  another  point  in 
Kentucky,  and  that  each  one  of  said  cars  was  hauled  by 
defendant  in  a  train  in  which  there  was  at  least  one  other 
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car  that  at  the  time  contained  an  inter-state  shipment;  and 
that  the  engines  mentioned  in  paragraphs  2,  3  and  8  were 
used  by  defendant  wholly  between  points  in  Kentucky,  to- 
wit :  Between  Louisville  and  Central  City,  and  that  said 
engines  hauled  trains  at  the  times  mentioned  in  said  para- 
graphs 2.  3  and  8  composed  of  cars,  some  of  which  contained 
traffic  purely  intra-state,  and  each  one  of  which  trains  con- 
tained the  car  mentioned  in  said  paragraphs  respectively 
containing  inter-state  freight." 

Evidence  bearing  upon  the  issues  was  adduced  by  the 
parties,  and  the  jury  having  been  instructed  by  the  Court, 
rendered  a  verdict  for  the  plaintiff  on  seven  of  the  counts 
in  the  sum  of  $100  each,  and  for  the  defendant  on  the  other 
fifteen. 

The  plaintiff  brings  the  case  here  on  a  writ  of  error. 
The  first  question  arises  upon  a  motion  to  dismiss  the  writ 
upon  the  ground  that  the  proceedings  in  the  Court  below 
were  essentially  of  a  criminal  nature,  and  that  the  United 
States  cannot  have  a  writ  of  error  upon  proceedings  of  that 
description.  It  seems  proper  to  advert  to  certain  funda- 
mental considerations  upon  which  the  procedure  in  such 
cases  as  this  rests,  and  upon  which  the  determination  of  the 
question  here  raised  depends. 

It  is  urged  by  counsel  for  the  defendant  that  the  pun- 
ishment prescribed  by  the  sixth  section  of  this  Act  is  a 
penalty,  that  the  proceeding  for  its  enforcement  is  crim- 
inal in  its  nature,  and  that  therefore  the  trial  of  the  cause 
is  to  be  governed  by  the  rules  of  evidence,  and  the  right 
to  have  a  review  in  an  appellate  court  is  to  be  determined 
by  the  law  applicable  to  a  criminal  prosecution.  It  may 
be  admitted  that  in  a  sense  the  punishment  prescribed  by 
the  Act  is  a  penalty.  But  penalties  are  of  different  sorts. 
They  may  consist  of  a  sum  of  money  which  the  offender 
shall  pay  in  atonement  for  his  forbidden  act,  in  other 
words,  of  a  fine,  or  shall  suffer  some  other  form  of  forfeit- 
ure of  property,  or  they  may  consist  of  the  infiiction  of 
the  corporal  punishment  of  the  guilty  party,  or  they  may 
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consist  of  both  of  these  punishments.  Tlio  public  through 
its  government  may  employ,  within  certain  limitations, 
such  of  these  various  forms  of  punishment  as  it  may  deem 
just  and  necessary  to  the  common  welfare.  Offen^-ns  range 
in  respect  of  their  turpitude  from  the  smallest  to  the 
greatest;  and  the  theory  of  punishment  is  that  it  shall 
be  measured  by  the  gravit}'  of  the  offense.  TVhile  it  is  true 
tliat  the  constitution  and  laws  of  the  country  are  pre- 
scribed and  enforced  for  the  protection  of  property  as  well 
as  of  the  person,  yet  thcj^  regard  with  greater  concern  .the 
protection  of  the  latter.  And  so,  when  for  small  offenses 
a  pecuniary  punishment  is  prescribed  as  the  atonement,  it 
has  long  been  the  practice  to  employ  a  civil  action  for  its 
recovery.  Assuming  that  the  punishment  is  just,  the  con- 
sequences to  the  defendant  are  not  far  different  from  those 
v/hich  happen  in  civil  actions,  only  it  is  the  government 
which  is  the  plaintiff.  The  consequences  of  the  judgment 
are  substantially  the  same  to  him  as  if  the  penalty  was 
bestowed  upon  a  private  party,  except  with  regard  to  the 
scintilla  of  interest  he  has  in  the  public  revenue.  If  the 
public  may,  for  a  sufficient  reason,  compel  the  defendant 
to  pay  a  fine,  it  is  of  little  importance  to  him  whether  the 
government  keeps  it  for  its  own  purposes  or  turns  it  over 
to  another  who  is  already  indemnified.  Mere  academic 
discussion  of  the  theory  of  the  practice  by  which  it  is  done 
does  not  interest  him.  Probably  in  all  the  systems  of  law  in 
the  State  and  Federal  governments,  there  are  instances 
where  to  civil  liabilities  there  are  attached  penalties,  there 
being  something  wanton  or  gross  or  otherwise  peculiar  to 
the  liability.  Yet  such  penalties  are  enforced  in  civil  actions. 
A  very  cogent,  not  to  say  persuasive,  argument  was  ad- 
dressed to  us,  founded  upon  the  prohibition  of  the  Con- 
stitution against  subjecting  a  person  to  be  twice  put  in 
jeopardy  for  the  same  offense.  It  is  urged  that  this  prohi- 
bition extends  to  a  review  of  the  trial  in  an  appellate 
court;  and,  further,  that  it  applies  not  only  to  prosecu- 
tions for  crimes,  but  to  prosecutions  for  misdemeanors  also. 
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And  ^\e  must  suppose  that  it  is  thought  that  the  protection 
afforded  thereby  extends  as  well  to  artificial  as  to  private 
persons ;  for  the  defendant  here  is  a  corporation.  And  if  a 
private  person  may  invoke  it  in  a  case  when  only  the  for- 
feiture of  property  is  involved,  there  is  color  for  the  claim 
that  a  corporation  may  invoke  it  in  a  like  case.  This  seems 
to  us  to  be  pushing  the  doctrine  a  long  way  and  beyond  its 
hitherto  recognized  scope. 

We  held  in  United  States  v.  Baltimore  &  0.  S.  W.  R. 
E.  Co.,  159  Fed.  33,  38,  and  again  the  case  of  United 
States  V.  Louisville  S  NasJiville  R.  Co.,  recently  decided, 
that  the  Government  was  entitled  to  prosecute  a  writ  of 
error  from  this  court  to  the  District  Court  to  review  the 
proceedings  in  an  action  of  debt  to  recover  a  pecuniary 
penalty  which  alone  was  the  punishment  prescribed.  To 
this  ruling  we  adhere.  The  result  is  that  the  motion  to 
dismiss  must  be  overruled. 

The  principal  questions  upon  the  merits  are  two,  and 
they  arise  upon  the  instructions  given  by  the  Court  to  the 
jury. 

1st.  Whether  on  the  trial  of  an  action  such  as  this, 
the  rule  of  the  criminal  law  that  the  evidence  must  satisfy 
the  jury  of  the  guilt  of  the  respondent  beyond  a  reason- 
able doubt,  applies. 

2nd.  Whether  the  judge  correctly  stated  the  law  to  the 
jury  when  he  said  (as  he  did  in  substance)  that  if  the  de- 
fendant equipped  the  cars  with  the  proper  appliances  as 
required  by  the  Act,  and  thereafter  exercised  the  utmost 
degree  of  care  and  diligence  in  the  discovery  and  correc- 
tion of  defects  therein,  which  could  be  expected  of  a  highly 
prudent  man  under  similar  circumstances,  it  would  have 
discharged  its  duty,  and  would  not  be  liable  to  the  penalty 
prescribed  by  the  statute. 

Respecting  the  first  of  these  questions,  we  have  little  to 
add  to  what  we  said  in  United  States  v.  Baltimore  &  0. 
S.  W.  R.  Co.,  supra,  and  the  observations  already  made 
in  discussing  the  motion  to  dismiss  the  writ  of  error.  It  is 
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impossible  for  us  to  distinguish  this  ease  upon  any  sub- 
stantial ground,  so  far  as  concerns  the  present  question, 
from  that  of  Zucker  v.  United  States,  161  U.  S.  475,  where 
on  the  trial  of  an  action  by  the  United  States  to  recover  the 
value  of  merchandise  forfeited  by  a  fraudulent  impor- 
tation, the  case  turned  upon  the  admissibility  of  certain 
evidence.  If  the  action  was  of  a  criminal  nature,  it  was 
inadmissible.  If  it  v/as  not,  it  should  have  been  received. 
The  question  was  much  discussed  by  Mr.  Justice  Harlan, 
and  the  result  was  that  the  Court  held  that  the  evidence 
should  have  been  received,  and  this  upon  the  ground  that 
it  was  not  a  criminal  proceeding. 

We  have  referred  to  instances  where,  in  the  enforce- 
ment of  civil  liabilities,  penalties  incurred  by  wrongful 
neglect  to  discharge  them  are  also  enforced ;  and  yet  we 
are  not  aware  that  it  has  ever  been  supposed  that  the  rule 
of  the  criminal  law  respecting  the  degree  of  proof  was  to 
be  imported  into  the  trial  of  the  civil  action.  The  giving 
of  such  a  remedy  as  that  specified  by  the  sixth  section, 
wathout  any  restriction  or  condition,  imports  an  action  at 
law  with  the  customary  incidents  of  such  an  action.  Being 
a  remedy  v/hich  does  not  touch  the  person,  there  is  no  such 
urgency  for  protecting  him  as  to  require  that  the  rules 
for  the  conduct  of  a  civil  suit  should  be  displaced,  and 
those  of  a  criminal  proceeding  be  taken  in.  We  think  the 
law  does  not  sanction  such  an  anomalous  compound  in 
legal  proceedings.  If,  indeed,  there  be  no  substantial  dis- 
tinction between  a  case  where  the  Government  retains  the  fine 
and  one  where  it  is  given  to  a  private  party  in  excess  of 
his  otherwise  legal  right,  there  are  decisions  in  point  which 
hold  that  where  the  suit  is  a  civil  action  for  a  penalty  the 
evidence  is  sufficient  if  it  preponderates,  and  need  not  be 
such  as  to  remove  all  reasonable  doubt. 

Eoberge  v.  Biirnham,  124  Mass.  277. 
O'Connell  v.  Leary,  145  Mass.  311. 
Louisville  cf;  N.  R.  Co.  v.  Hill,  115  Ala.  334. 
People  v.  Briggs,  47  Hun.  (N.  Y.)  266. 
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"We  are  therefore  of  the  opinion  that  the  court  erred  in 
its  instruction  to  the  jury  in  this  regard. 

As  the  judgment  must  be  reversed  for  the  error  above 
shoTvn.  we  think  it  necessary  to  consider  and  dispose  of  the 
other  allegations  of  error  above  stated,  to  the  end  that  the 
court  below  may  not  be  vexed  with  the  same  questions, 
which  as  seems  quite  certain,  will  arise  upon  the  new 
trial.  The  trial  of  so  many  causes  of  action  upon  one 
petition  creates  as  it  did  for  the  court  below  some  embar- 
rassment in  dealing  with  the  questions  which  arise  upon 
the  several  counts  of  the  petition.  ^^.loreover,  upon  the  new 
trial  the  evidence  may  not  be  the  same  as  that  given  on  the 
first.  Evidence  of  new  facts  m.ay  be  adduced,  which  as  we 
should  think,  would  be  desirable  in  order  to  make  proper 
conclusions  upon  the  merits  of  the  several  eases  included 
in  the  petition.  We  shall  best  subserve  the  present  pur- 
pose, by  indicating  the  general  principles  by  which  in  our 
opinion  the  trial  should  be  governed  in  respect  to  the  sub- 
ject we  are  now  considering. 

The  instruction  given  to  the  jury  in  regard  to  the  meas- 
ure of  the  duty  imposed  upon  the  railroad  company  by  the 
provisions  of  the  Safety  Appliance  Act  was  in  the  main, 
but  not  altogether,  substantially  in  accord  with  the  con- 
.struction  which  we  gave  to  them  in  the  case  of  St.  Louis  & 
S.  F.  R.  Co.  V.  BeJlx,  158  Fed.  931.  It  is  urged  however,  by 
counsel  for  the  Government  that  our  opinion  in  that  case 
has  been  overruled  by  the  opinion  of  the  Supreme  Court 
in  the  case  of  St.  Louis  &  Iron  Mountain  By.  v.  Taijlor, 
210  U.  S.  281.  If  this  seemed  to  us  with  certainty  to  be  so, 
we  should  of  course  be  bound  to  yield  our  own  opinion  to 
the  superior  authority  of  that  court.  But  if  the  judgment 
of  the  Supreme  Court  has  not  concluded  the  questions  now 
presented,  we  think  the  duty  incumbent  upon  this  court 
is  to  follow  its  own  decision  unless,  indeed,  it  should  become 
convinced  that  it  was  wrong.  Thereupon,  it  will  remain  for 
the  Supreme  Court  to  determine  whether  the  ruling  it  has 
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announced  is  to  be  extended  to  facts  such  as  those  of  the 
present  case. 

The  question  recurs  to  what  extent  is  a  judgment  of  a 
superior  court  of  controlling  authority?  We  do  not  al- 
lude to  that  respect  and  confidence  which  is  alM-aj's  due  to 
every  expression  of  opinion  of  the  superior  court  from  the 
subordinate  court,  but  to  those  declarations  of  essential 
import  resting  upon  the  facts  and  leading  to  the  conclusion 
manifested  by  the  judgment.  Declarations  of  law  bearing 
upon  the  issues  and  indicating  the  proper  judgment  there- 
on are  binding.  The  facts  and  law  of  the  instant  case 
only  are  in  the  eye  and  thought  of  the  court.  But  expres- 
sions of  opinion  as  to  how  the  law  would  be  upon  facts  es- 
sentially different  from  those  in  issue  are  not  controlling 
in  another  case  when  such  different  facts  and  issues  are 
presented.  These  rules  have  been  declared  on  many  occa- 
sions by  the  Supreme  Court  itself,  and  no  appellate  tribu- 
nal has  more  strongly  emphasized  them. 

Cohens  v.  Virginia,  6  Wheat.  264,  399. 
Northern  Bank  v.  Porter  tp.,  110  U.  S.  608. 
Plumley  v.  Massachusetts,  155  U.  S.  461,  471,  474. 
Hans  V.  Louisiana,  134  U.  S.  1. 

United  States  v.  Wong  Kim  Ark.,  169  U.  S.  649,  679. 
Harriman  v.  Northern  Securities  Co.,  197  U.  S.  244. 
Doivnes  v.  Bidwell,  182  U.  S.  258. 

In  the  case  of  St.  Louis  &c.  By.  Co.  v.  Taylor,  supra, 
the  suit  was  an  action  to  recover  damages  for  a  personal 
injury,  and  not  a  penal  action  such  as  provided  by  Sec- 
tion 6.  It  was  found  upon  the  provisions  of  those  sec- 
tions of  the  act  which  relate  to  the  subject  of  equipping 
the  ears  and  was  not  a  prosecution  for  the  use  of  such  cars. 
Besides  it  appeared  in  Taylor's  case  that  only  one  of  the 
meeting  ends  of  the  cars  which  came  into  the  collision 
whereby  he  was  killed,  was  equipped  with  an  automatic 
coupler,  and  that  the  end  of  the  draw-bar  on  the  other  car 
w^as  not  so  equipped  but  had  the  old  style  of  link  and  pin 
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coupling.  This  latter  fact  v/as  a  plain  violation  of  the  law 
which  necessarily  meant  that  both  the  meeting  ends  should 
be  equipped  with  the  automatic  coupling;  otherwise  there 
would  be  no  coupling  which  would  be  automatic. 

AVe  gather  from  the  facts  stated  in  the  opinion  in  the 
Taylor  case  that  the  defect  in  the  couplings  of  cars,  existed 
when  the  cars  started  on  their  journey,  and  that  plates  of 
metal,  called  "shims."  were  provided  for  temporarily 
remedying  the  inequality  in  the  height  of  the  draw-bars. 
If  that  was  so,  the  railroad  company  was  chargeable  with 
notice  of  the  defective  condition  of  the  draw-bars  when  the 
cars  were  sent  out  and  was  at  fault  in  not  putting  them  in 
order,  and  did  not  relieve  itself  by  trusting  to  its  em- 
ployes the  making  of  the  temporary  makeshifts. 

Whether  the  Supreme  Court  would  apply  the  rule  laid 
down  in  the  Taylor  case  to  an  action  brought  by  the  Gov- 
ernment for  a  penalty  under  section  6  of  the  act  we  do 
not  know.  While  w^e  have  held  that  in  giving  an  action 
of  debt  to  recover  a  penalty,  the  implication  is  that  the 
procedure,  the  pleading,  the  evidence,  and  the  review  of 
the  proceedings  are  to  be  such  as  are  incident  to  an  action 
of  debt,  a  question  of  much  importance  remains  which  is 
whether  the  offense  being  penal,  the  court  is  not  to  have 
regard  to  the  constituents  of  the  offense  itself,  and  deter- 
mine its  quality  by  the  tests  of  the  criminal  law.  Tn  other 
words,  does  the  mere  fact  that  the  remedy  is  a  civil  action 
relieve  the  Grovernment  from  proving  that  the  offense 
charged  was  criminal  in  its  nature  and,  specifically,  was 
committed  in  willful  neglect  of  the  duty  prescribed  by  law? 
The  distinction  between  a  remedy  and  the  cause  of  action 
is  clear  enough,  but  the  answer,  notwithstanding  anji^hing 
decided  in  Taylor's  case,  is  doubtful.  Though  involved  in 
the  ca.se  before  us,  the  question  has  not  been  raised  or  dis- 
cussed. We  incline  to  think  it  should  be  answered  in  the 
negative,  but  we  do  not  dooide  it. 

This  case  was  trier!  before  the  decision  of  the  Delk  case. 
But  the  opinion  of  the  court   as  expressed  in  its  instruc- 
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tions   to   the   jury,    in    most   respects,    proceeded    along   the 
lines  of  our  opinion  in  the  case  alluded  to.     In  this  latter 
case  the  facts  were  that  the  car,  on  which  were  the  defec- 
tive couplings,  had  been  sent  back  by  the  Belt  Line  because 
of  the  defect.     It  had  been  on  the  dead  track  in  the  yard 
to  await  repairs,  which  had  been  sent  for,  and  was  in  the 
midst  of  other  ears.     It  became  necessary  to  move  the  defec- 
tive car  along  the  track  in  order  to  release  and  get  out  the 
other  cars.     It  was  during  this  operation  that  the  plaintiff 
was  hurt.     There  was  evidence  from  which  the  jury  might 
have   found  that  the  first  knowledge  which   the   defendant 
had  of  the  defect   in  the   coupler   was   when   the   ear  was 
sent  back  to  it  and  it  put  the  ear  on  the  "dead  track"  for 
repairs,  and  that  it  had  done  nothing  toward  actually  pro- 
moting the  transit   of  the   ear  toward   its   destination.      It 
was  for  the  time  being  "tied  up"  for  repairs.     Still,  as  the 
majority  of  the  eovirt  held,  it  was  nevertheless  engaged  in 
interstate   commerce,   its   freight   not   having  yet  been   dis- 
charged.    What  we  said  in  our  opinion  had  reference  to  a 
case  so  circumstanced.    We  were  not  engaged  in  laying  down 
universal  rules   upon   the    general    subject,    but    only    sueli 
as  we  conceived  to  be  applicable  to  the  facts  of  the  case 
then   before   us.      In    effect  we   concluded   that   if   the   de- 
fect had  occurred   at  some  previous  time   and  the  defend- 
ant had  knowledge   of  it,  or  should,  with  reasonable  dili- 
gence, have  had  notice  of  it.  and  with  such  Imowledge,  act- 
ual  or   implied,    continued   without    some   justifying   neces- 
sity, to  haul  the  ear  upon  its  tracks  while  laden  with  goods 
which  were  the  subject  of  interstate  traffic,  it  would  there- 
by violate  the  statute.    We  still  concede  that  to  be  so.     We 
think,   further  that  the  raih'oad   company  would   be  liable 
if  it  starts  in  transit  a  ear  with  a  coupling  containing  a 
defect    which    could    have    been    discovered    by    inspection; 
and   vice   vorm,   if   a    ear   when   started   in  transit  had   no 
discoverable    defect,    the   railroad    company   would   not   be 
liable  to  the  penalty  for  a  use  of  the  cnr  in  the  same  tran- 
sit by  reason   of   a   defect   occurring   during   transit,   pro- 
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vided  there  has  been  no  subsequent  lack  of  diligence  either 
in  discovering  or  in  repairing  the  defect. 

We  are  of  the  opinion  that  when  the  Government  has 
proved  that  a  car  laden  for  interstate  traffic  and  with  de- 
fective couplings,  has  been  hauled  upon  its  tracks,  the 
railroad  company  is  bound  to  prove  exculpatory  facts, 
such  as  that  it  has  used  all  reasonably  possible  endeavor 
to  perform  its  duty  to  discover  and  correct  the  fault. 
We  think,  for  example,  that  the  court  was  in  error  in  charg- 
ing* the  jury  that  in  the  case  of  the  cars  coming 
from  ]\Iound  City  the  jury  might  indulge  the  presumption 
that  the  appliances  of  the  cars  were  in  proper  condition 
when  they  started,  and  that  they  remained  so  until  such 
time  as  they  were  shown  to  be  otherwise.  We  think  the 
burden  of  proof  was  on  the  other  party. 

With  regard  to  the  sufficiency  of  the  proof  in  view  of 
the  fact  that  the  action  is  a  civil- action  and  is  for  a  penalty, 
we  have  already  expressed  our  opinion. 

Now,  as  an  original  proposition  we  are  unable  to  under- 
stand why  it  was,  if  Congress  intended  to  enact  such  a  law 
as  it  is  now  contended  this  law  is,  it  should,  after  having 
proposed  to  itself  the  enacting  a  law  "to  promote  the  safety 
of  employes  and  travelers  upon  railroads  by  compelling 
common  carriers  engaged  in  interstate  commerce  to  equip 
their  cars  with  automatic  couplers"  and  having  used  fitting 
language  to  carry  that  purpose  into  effect  and  nothing 
more,  have  failed  to  declare  that  having  so  equipped  its 
cars  wdth  the  couplings,  the  carrier  should  be  required  at 
all  times  and  in  all  circumstances  when  in  use  to  have 
them  in  effective  condition.  To  hold  that  Congress  has 
done  this,  is  to  insert  an  interpolation  into  the  act,  and  to 
make  this  interpolation  such  as  shall  require  things  con- 
fessedly impossible  and  to  be  apologized  for  by  saying  as 
counsel  for  the  Government  insist  that  we  should,  the  law 
is  so  written,  that  it  is  a  matter  for  the  legislature,  and  not 
for  the  courts  to  determine.  Is  this  a  proceeding  to  be 
justified  in  order  to  make  the  statute  mean  what  the  coun- 
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sel  think  the  law  ought  to  be?  It  seems  clear  to  us  that 
Congress  having  accomplished  its  purpose  by  requiring 
carriers  to  equip  their  cars  in  the  manner  prescribed  and  to 
continue  such  equipment,  was  content  to  leave  the  inci- 
dents of  their  use  to  be  regulated  by  the  rules  and  principles 
of  the  common  law. 

Generally,  the  accepted  rule  is  that  if  a  given  construc- 
tion of  a  law  leads  to  such  results  that  it  seems  harsh,  un- 
reasonable or  to  be  performed  with  a  great  excess  of  diffi- 
culty, the  court  on  seeing  such  a  prospect  will  turn  back 
to  see  if  a  construction  is  possible  whereby  such  conse- 
quences can  be  avoided  and  another  construction  imposed 
having  a  more  reasonable  result.  Such  an  act,  we  think, 
ought  not  to  be  so  construed  as  to  imply  the  intention  to 
impose  these  consequences,  unless  its  provisions  are  such  as 
to  render  the  construction  inevitable.  A  time  honored 
rule  for  the  interpretation  of  statutes  forbids  it.  ?!aid  Mr. 
Justice  Field  in  delivering  the  opinion  of  the  Supreme 
Court  in  United  States  v.  Kirbtj,  7  Wal.,  482;  "All  laws 
should  receive  a  sensible  construction.  General  terms 
should  be  so  limited  in  their  application  as  not  to  lead  to 
injustice,  oppression,  or  an  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  legislation  in- 
tended exceptions  to  its  language,  which  would  avoid  re- 
sults of  this  character.  The  reason  of  the  law  in  such 
cases  should  prevail  over  its  letter."  This  statement  has 
been  repeated  by  that  court  in  numerous  cases  since  that 
time;  the  latest  being  perhaps  that  of  Jacobson  v. 
Massachusetts,  197  U.  S.  11.  It  is  the  opposite  of  this 
to  recognize  a  hardship,  an  injustice,  and  then  to 
fortify  the  way  to  it  by  adopting  the  fatalistic  answer, 
"thus  saith  the  law."  And  it  is,  indeed,  worse  than  this 
if  the  law  does  not  say  it  at  all.  It  is  to  assume  the  con- 
clusion, and  then  mould  the  premises  so  that  they  may 
justify  the  conclusion.  Accidents  will  happen,  and  at 
places  more  or  less  remote  from  places  of  repair,  or  where 
the  car  cannot  be  left  upon  the  track  without  peril  to  the 
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public  as  well  as  to  the  employes.  Undiscoverable  defects 
may  at  any  time  appear  while  the  car  is  moving  on  the 
track  in  a  train,  and  it  has  been  hauled  in  that  condition 
before  it  can  be  known.  "We  are  not  prepared  to  believe 
that  Congress  intended  to  impose  a  law  upon  a  business  of 
public  utility  which  cannot  be  carried  on  without  more  or 
less  frequent  violations  of  such  law,  and  to  fasten  thereon 
a  liability  to  prosecution  as  for  a  crime  or  misdemeanor  ? 

Among  the  Fundamental  Legal  Principles,  Broom  in 
his  Legal  Maxims.  238.  classes  the  maxim.  Lex  non  cog  it 
ad  impossihilia,  a  rule  of  law  which  applies  to  statutes  of 
the  most  positive  character,  statutes  which  cannot  by  any 
rule  of  construction  be  so  interpreted  as  to  prevent  the  cer- 
tainty of  the  result.  And  in  his  commentary  upon  it  he  says ; 
"The  law  in  its  most  positive  and  peremptory  injunctions. 
is  understood  to  disclaim,  as  it  does  in  its  general  aphorisms, 
all  intention  of  compelling  to  impossibilities,  and  the  admin- 
istration of  laws  must  adopt  that  general  exception  in  the 
consideration  of  all  particular  cases." 

"Wliile  this  maxim  is  not  uniformly  applicable,  as  for 
instance  when  the  statute  relates  to  a  dangerous  business 
and  gives  a  private  remedy,  we  think  it  is  a  proper  one 
to  apply  in  the  construction  of  a  law  inflicting  a  penalty, 
and  the  business  to  which  it  relates  is  not  itself  unlawful. 

It  v.as  upon  the  application  of  this  maxim  that  the 
case  of  Chew  Heong  v.  United  States,  112  U.  S.  536.  was 
decided.  The  Chinese  Exclusion  Acts  of  1882  and  188-i 
forbid  the  re-entry  of  a  Chinese  laborer  without  the  pro- 
duction of  the  collector's  certificate  which  by  these  Acts  he 
should  obtain  on  leaving  the  United  States. 

But  he  had  left  prior  to  the  date  of  the  Acts,  and  so  of 
course  could  not  have  obtained  the  certificate.  By  the 
treaty  with  China  of  1880,  being  resident  here  he  was 
entitled  to  go  abroad  and  return  without  hindrance  or 
condition.  Congress,  however,  had  the  power  to  pass  laws 
in  derogation  of  the  treaty.  But  although  the  denial  of  the 
rjfht  to  return  without  the  certificate  was  peremptory,  the 
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court  held  that  in  this,  the  Act  required  an  impossibility, 
and  for  the  purpose  of  saving  the  right  given  by  the  treaty, 
it  was  to  be  presumed  that  Congress  did  not  intend  its  pro- 
hibition to  be  abf^olnto,  and  tbnt  the  Statutes  should  be  so 
construed  as  to  avoid  an  unreasonable  or  unjnst  result. 

On  the  argument.  (»ounsel  for  the  Trovernment  when 
asked  what  language  of  the  act  created  the  absolute  duty 
contended  for,  referred  to  the  last  clause  in  Section  2 
which  is,  "and  which  can  be  uncoupled  without  the  neces- 
sity of  men  going  between  the  ends  of  cars,"  as  if  that 
language  constituted  an  independent  requirement.  But 
this  language  is  descriptive  of  the  equipment  required,  and 
imports  nothing  in  regard  to  the  duty  of  the  carrier  when 
from  accident  or  some  other  cause  without  his  fault,  the 
equipment  becomes  deranged.  And  because  the  statute 
does  not  make  any  command  in  that  regard,  the  general 
law  supplements  the  duty  of  the  carrier  by  declaring  that 
he  shall  use  the  utmost  diligence  in  having  the  defect  cor- 
rected. By  this  harmonious  cooperation  of  statute  and  com- 
mon law.  the  intended  result  is  worked  out  without  any  unjust 
result. 

The  court  is  not  at  this  time  made  up  of  the  same  mem- 
bers as  it  was  when  the  Delk  case  was  decided,  but  all  are 
agreed  that  the  decision  was  right  as  applied  to  a  defect 
occurring  during  transit  and  that  so  applied  we  should 
abide  by  it  unless  it  shall  be  overruled  by  the  Supreme 
Court.  Still,  if  it  should  be  held  that  our  decision  in  the 
Delk  case  was  wrong,  it  does  not  necessarily  follow  that  in 
this  suit  for  a  penalty  the  court  below  was  also  wrong  in 
giving  the  instruction  complained  of. 

The  result  of  these  considerations  is  that  for  the  error 
in  the  instruction  regarding  the  sufficiency  and  cogency  of 
the  proof  required,  the  judgment  must  be  reversed  and  a  new- 
trial  awarded. 
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Act  of   1906— 

Held  unconstitutional,   18,  22,  23,  25. 
Validity  in  District  of  Columbia,  33. 
in  territories,  33. 

Act  of  1  DOS- 
Constitutional,  33,  18,  19,  note  29. 
Effect   of    enactment,    26. 

on  state  legislation,  28. 
Exclusive  character  of  statute,  2(),  28,  31. 

Action — 

Effect  of  Act  of  1908  upon  action,  2(5,  31. 

Must  employe  bring  action  upon  the  statute,  32. 

Plaintiff'  may  bring  in  Federal  Court,  132. 

Pleading  statute  not  necessary,   136. 

Removal  of  action,  see. 

Retroactive,  statute  is  not,  139. 

State  Court  has  jurisdiction  of  claim  for  damages.  133. 

What   employe   may   bring,    43. 

When  action  accrues,   137. 

When  must  be  brought,  113. 

Admiralty — 

Apportionment  of   damages,   how   made,  91,  97. 
origin  of  rule  as  to,  93,  95. 

Alabaman- 
Fellow  Servant  rule,  how  modified,  250. 

Appeal- 
To  Federal  Court,   138, 

Arkansas^ 

Fellow    Servant    rule,    liow    modified,    250. 
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Assninption    of   Risk — 

Admiralty  rule,  as  to,  97. 
Safety  device  violated,  102. 
Statute   upon.   53. 

to  what  applies,   53. 

Austria- 
Fellow  Servant  rule,  has  abolished,  4,  250, 


B 

Beneficiary— 

Damages,   see. 

Release   of  damages,   contract  for  does  not  bind,   130, 

Belginia — 

Fellow  Servant  rule,  has  abolished,  4,  250. 

Burden — 

To  show  contributory  negligence,  102. 


Civil  Law- 

Xo  fellow  servant  rule  applies,  4. 

Classification — 

By   amount   of   freight   carried,   31,   note  50, 
Ck)nstitution,    see. 

Colorado^ 

Fellow   Servant   rule,   has  modified,   250. 

Common    Carrier — 

Defined   by   .-tatute.   137. 

Receiver  is  a  common  carrier  under  statute,  137. 

Comparative    Negligence — 

Assumption  of  risk  under,  07. 
Admiraltj%   see. 

Comparison  of  negligence,  must  be,  83,  86,  88,  89, 
Contributory  negligence   of   plaintiff  before   defendant's  negligence 
began,  62, 
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Comparative  Negligence — Continued. 

Federal      .Statute      not      the      same      as      rule      of      comparative 
negligence,    50. 

Florida  Statute,  72. 

Georgia   Statute,   58. 

cases  under  68  to  71. 
charge  under  to  jury,  65. 
construed,    60. 

Gross  and   slight  negligence  distinguished,  81. 

Illinois,  origin  of  rule,  57,  72. 

Illustrations,   90. 

Ordinary  oare  wanting,  77,  79. 

Preponderance    of    defendant's    negligence    will    not    allow    a    re- 
covery,  80. 

Widow  may  recover  luidir  rule  of,  66. 

Wilful  injury,  88. 

Constitutionality  of   Statute— 

Abolition   of   fellow   servant  rule,   10. 

past  offence,   13. 
Act  of  1908  is  valid,  28. 
Classification  of  subjects  of  legislation,   17. 
Contributory   negligence,  rule  of  modifying,  52,  note   1. 
Death  by  Wrongful  Act,  allowing  a  recovery,  106. 
Employee  an  instrument  of  commerce,  18,  note  26. 
Fellow  Servant  rule,  validity  of  statute,  10. 

past  offences,  13. 
Limiting  statute  to  employees,  14. 

Power   of   Congress   to  increase  master's  liabilities,   6. 
Validity  of  Act  of  1908,  33,  18,  21  note  29. 

of  1906,  18,  22,  23,  25,  21  note  29. 

Contract — 

Concerning   negligence,   2. 
Release  of   damages,  void,   126. 

receiver's,  128. 

what  are  valid,  127. 

Contributory    Negligence — 

A  relative  term,  74. 

Admiralty  rule,  concerning,  91,  93,  95. 

Burden,  to  show,  102. 

Change  rule  of,  2. 

Common  law  rule  prevents  a  recovery,  55. 
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Contributory   Negligence — Continued. 

Compari&on  of  negligence,  when  required,  86,  88,  89. 

Court  may  instruct  jury  concerning,   101. 

Defense  of  no  longer  exists,   54. 

Defined,  55,  56,  100. 

Degrees,  considering,   84. 

Federal    Statutes   concerning,   59. 

Free  from  fault,  plaintift'  must  be,  when,  64. 

Georgia  rule  concerning,  G2. 

followed  in  Federal  Statute,  57. 
Illinois  rule  extended,  75. 

Eeeovery,   does   not   prevent   under    statute,   97. 
Rule  concerning  must  be  considered,   102. 
Safety  device,  defendant  violating  Statute  as  to,   102, 
Slight,   recovery   allowed   in   Illinois,    75,   79. 
Statute  on,  52. 
When  does  noit  diminish  damages,   104. 

Court — 

Federal  Court,  see. 

State  Court  has  jurisdiction  of  action,  133. 


D 

Damages- 
Administrator  releasing,  131. 
Apportionment,  court  can  not  lay  down  exact  rule  concerning,  99. 

difficulty  of   rule   concerning,  96. 

Georgia   rule,   (i7. 

how   made   in   admiralty,    91,   97. 

origin  of  rule,  93,  95. 
Comparing    phiintilf's    contributory    negligence    with     defendant's, 

88,  89. 
Compromise,  efl'ect,  129,  130. 
Contract,  beneficiary  not  bound  by,   130. 
Contributory    negligence,    considered    in    fixing    amount,    102. 

does  not  prevent  a  recovery,  97. 

when   does  not  diminish   daniagvs,   104. 
Death  by  Wrongful  Act,   118,   119. 
Distribution    among    beneficiaries.    124. 
Estate  not  entitled  to  receive,  123. 
Interest  on  not  allowed,   123. 
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Damages — Contin  iied. 

Jiulgniont   for,   wlien   a   bar,   123. 
Recoupment,    103,   note  98. 
Release  of  Damages,  see. 

Death   by   Wrongful   Act- 
Action  at  common   law  did  not  lie,   106. 
Bastard  cannot  recover,  111. 
Beneficiaries,   108. 

dependent  kin,   108. 

dying  before   injured  person,   124. 

husband  and  wife  dead,  109. 

must  survive    deceased,    112,   124. 
Complaint  by  administrator,   116. 
Constitutionality  of  statute  allowing  a  recovery,  106. 
Contract  releasing  damages  not  binding,   130. 
Costs,  who  liable  for,  123. 
Danuiges,  estate   not  entitled   to   receive,    123. 

measure,    118,    119. 
Deceased  without  right  of  recovery,  107. 
Declarations  of  deceased  not  admissible  in  evidence,  124. 
Dependent   kin,   who   are,    109,   110. 
Distribution  of  damages,  124. 
Emancipated   child    as   a    beneficiary,    112. 
Failure  of  deceased  to  bring  action,    107. 
Instantaneous  death,  107. 
Judgment  for  deceased  a  bar  to  action,  123, 
Posthumous  child  as  a  beneficiary,  112. 
Statute,   105. 

Statute  of  limitations,   113. 
Two  recoveries  not  allowed,   125. 
Widow  suing  under  State  Statute,   125. 

E 

Employee^ 

Interstate  Connrerce.   must  be  employed  in,  42,  43. 
when  engaged  in,  35. 

wlio  are.  -^3. 

England — 

Employers'  Liability  Act,  261. 

construed,  262. 
Fellow  servant  rule  abolished,  4,  249, 
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Exror— 

Review  of  errors,   138. 
Writ  of  Error,  see. 

Europe- 
Fellow   Servant  rule  abolished,  4,  250. 


Federal  Court — 

Jurisdiction  of  action  for  damages,  132. 
Review   of  error,    136. 
Writ  of  Error,  see. 

Fellow    Servant- 
Abolition  of  rule  concerning,  1,  2. 
Austria,  does  not  prevail,  4,  250. 
Basis  of  rule,  7,  10. 
Belgium,  does  not  prevail,  4,  250. 
Canadian  rule,  5,  250. 
English  rule,  4,  250. 
European  rule,  3,  4,  250. 
French  law,  rule  as  to,  4,  5  note  10,  250. 
General  rule  as  to,  4,  250. 
Holland  rule  as  to,  4,  250. 
Massachusetts  rule,  7,  8,  250. 
Mexican  rule,  5,   250. 
Ontario  rule,  5. 
Origin  of  rule,  7. 

Quebec  rule   is   French   rule,  5,  250. 
Reason  for  rule,  7,  8,  9. 
South    Carolina   rule,   7. 
Statute  abolishes,  1,  2. 

Fourteenth  Amendment — 

Limiting    statute   to   railroad  employees,   14. 

Florida/— 

IV'llow   Servant  rule,  250. 

France — 

Fellow   Servant  rule  obdlislied,  250,  5  note  10. 
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Georgia— 

C!omparative  iw'gligence,  see. 
Ft'lloAv   Serviiiit   nil(!,  250. 

Germany — 

Fellow  Servant  rule,  4,  249. 


H 

Hazardous   Employment — 

What  is  so  regarded,  44,  note  13. 

Holland — 

Fellow    Servant    rule,    4,    250. 


Illinois— 

Comparative   negligence,   aee. 

Interstate    Commerce — 

Carrier   engaged    in,   35. 
Congressional  power  over,  25. 
Employees  instruments  of,  18,  note  26, 
Regulating,  10,  18. 
Train,  when  engaged  in,  35  to  38. 
What  is  intersta/te  commerce,  40. 

Interurban  Railroad — 

Statute   applies   to,   39. 

lOTra^- 

Fellow  Servant  rule,  250. 


Judgment — 

Deceased   having   recovered,   a   bar   to   action,   123. 


398  ixDEX  TO  employers'  act. 

[References  are  to  pages.] 

Jury— 

Apportions   damages,    98,   96   note   93. 

Contributory   negligence,  must   consider,    102. 

Court  may  instruct  what  is  contributory  negligence,   101. 

Instructions  to,  89,   101. 

Verdict,  directing,  101. 


K 


Kansas — 

Fellow   Servant   rule,   250. 


M 

Massachusetts — 

Fellow  Servant  rule  modified,  250. 

Mesdeo — 

Fellow    Servant   rule    does   not    prevail,   5,   250. 

Minnesota — 

Fellow    Servant   rule   modified,   250. 

Mississippi — 

Fellow   Servant  rule  modified,   250. 


N 

Negligence— 

A  relative  term,  74. 

Concurrence   of    plaintiffs   and    defendants   when   necessary   to    oc- 
casion injury,  99. 
Defined,   100. 
Degrees,  84. 
Gross  and  slight,  81. 

North   Carolina^— 

Fellow  Servant  rule  modified,  250. 

North   Dakota- 
Fellow    Servant  rule  modified,  250. 
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o 


Ohio— 

Fellow  Servant  rule  modified,  250. 


Pleading- 
Allegations,  what   sufficient,  33,   note  51. 
Complaint  to  recover  for  death  by  wrongful  act,  116. 
Statute  need  not  be  referred  to,  136. 


Railroad — 

Act  of   1908  applies  to,   35. 

Ck>mmon  carrier,  is,  137. 

What  employees  liable  to,  42,  43. 

Receivers- 
Contract  of  release,  ell'eet,   128. 
Statute  for  damages  applies  to,   137. 

Recoupment — 

Damages,   not   allowed,    103,   note   98. 

Release   of   Damages- 
Contract  of  forbidden,   126. 

beneficiaries  not  bound  by,   130 
receiver  bound  by,  128. 
rt'hat  are  valid,   127. 

Removal  of  Cause  of  Action— 

To   Federal   Court,   134. 

Retroactive — 

Statute  is  not,   139. 
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Safety  Appliances- 
Assumption  of  risk  concerning,  102. 
Violating,  no  defense,  104. 

Statutes — 

Acts  of   1906  and   1908,  243. 

Explained   by   Congressional   report,  242,  251. 

Statute    of  Limitations — 

Two  years  a  bar,  137. 
When  a  bar,   113. 

Street   Railxtray   Company — 

Act  of  1908  applies  to,  when,  39. 

Suits — 

Actions,  see. 


Texas- 
Fellow  Servant  rule  modified,  250. 


V 


Variance — 

When  occurs,  33,  note  51. 


Verdict- 
Directing,  when  court  may,  101. 


w 

■Widowr — 

Kiglit  to  sue  for  death  of  husband,  125. 
effect  on  administrator's  suit,  125. 

■Wisconsin — 

Fellow  Servant  rule  modified,  250. 
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A 

Action- 
Joint   action   against   two    railroads,   238. 
Penalty,  action  to  recover  is  a  civil  action,  237,  311,  315,  321,  325, 

339,  358,  3G2,  367,  372,  37(3. 
Sufficiency  of  proof  to  recover,  239. 

Air   Brakes- 
Failure  to  equip  cars  witli,  223. 
Penalty  for  failure  to  properly  equip  cars,  224. 

amount  212,  note  11. 
Percentage  of  cars  in  train  to  be  equipped  with,  339. 
Repairing,  212,  note  11. 

Requirements  of  Interstate  Commerce  Commission,  224. 
Train  defined,  339,  351. 

American   Railxp^ay   Association — 

Resolution  concerning  lieiglit  of  drawbars,   146. 

Asli  Fans — 

Statute  requiring,  in  full,  209. 

Assumption  of  Risk — 

Servant  does  not  assume  when  car  not  properly  equipped,  227. 

Automatic   Couplers- 
Couplers,  see. 


B 

Belt  Railroad—- 

]\Ius.t   equip   cars   witli   automatic   couplers,    160. 
Subject  to  Statute,  300. 

401 
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Pnrden — 

Excuse  for  not  making  repairs,  376. 

Government  has  burden  to  show  defect,  239,  299,  329 

must  clearly  prove  defect,  329. 
Interstate  Commerce,  showing  car  used  in,  178. 
Repairs,  failure  to  discover,  239. 
UnequipiJed  car,  187. 


Canadian  Statute- 
Defective  couplers   under,    187,   note. 

Cars— 

'"A"  end  of  car,   meaning,   219,   note    19. 

"B"   end  of  car,  meaning,   219,   note   19. 

Belt  railway,   Statute  applies   to,   160. 

Both  ends  of  car  to  have  automatic   couplers,    188,  300,   312,   316, 

321,  334,  339,  343. 
Dining  car  on  side  track   must  be  equipped,   183. 
Distance  car  moved  immaterial,   154,   155,   159. 
Empty  car  must  be  equipped,  155,  162,  183,  185,  184,.  note  8. 
Foreign   car    defectively   equipped,    163,    192,    164,    note    36. 
Four-wheeled  cars,  equipment,  185. 
Government  inspectors  failing  to  discover  defects  is  no  excuse  for 

defendant  railroad,  299. 
Instrumentalities  of   Interstate   Commerce,   293. 
Interstate    commerce    articles,    containing,    157. 
Intrastate  car,  statute  does  not  apply  to,  163. 

in  interstate  train,  157,  156,  note  9. 
Knuckle  defective,  337. 
Lading,   bill   of,  immaterial,   293. 
Lock   cliains  defective,    187.   note   18. 
Locomotive  is  a  car,  181. 
Logging  cars  exempted,   185. 
"M.  C.  B."  card,  placing  on  car,  effect,  192,  362. 
Movement  essential  to  constitute  oflense,  312,  316,  321 
Not  yet  left  state  of  origin  of  trip,   164. 
Ownership  iniuiaterial   in  suit  for  penalty,  154. 
Receipt  of  car,  what  is.  164,  note  30. 
Sending  to  repair  shop,  162. 
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Cars — Continued. 

"Shanty"  car,  Statute  applies  to,  183. 

"Shims"  on  car,  may  not  use,  220. 

Spur  track,  car  on  must  be  equipped,  1(j1. 

Sufficiency  of  coupling  equipment,   188. 

Switching,  statute  applies   to  car   used  in  switching,   160. 

Temporary    suspension   of   movement,    163. 

Terminals,  cars  on  must  be  i)roperly  equipped,  160. 

Transporting  into  another  state  and  back,  156. 

Uncoupling,    189. 

Unloaded  car  must  be  equipped,   155,   183,   185,   184,  note  8. 

Use  of  car  in  interstate  traffic  necessary,   162. 

Use  of  improperly  equipped  car  is  what  statute  forbids,   153,  343. 

necessary  to  offense,   154,  343. 

what  is  a  use  of  a  car,  150. 
What  is  a  "car"  within  scope  of  statute,  181. 
Yard,  hauling  in  unequipped  car  is  an  offense,  156. 

Coal— 

naiiliii},^    in   interstate   commerce,    155. 

Coaaplaint- 

Sufficiency,  274,  270,  293. 

Constitutionality    of    Statnte — 

Safety  Appliance  Act  is  valid,  147,  293. 

Construction — 

How   act   construed,    146,    148. 

Contributory   Negligence — 

Plaintiff's,  effect,  231 

Couplers — 

Automatic,  must  be,  154. 

failure  to  provide  is  negligence,  225. 
Air  hose,  brakeman  coupling,  statute  applies  to,  351. 
Both  ends  of  car  must  have,  188. 
Chains  broken,  326. 

Empty  car  must  have  automatic  couplers,  155,  183,  185,  184,  not*  8. 
Improper  operation  of  a  sufficient  coupler,   191. 
Insufficient  operation,   191,   189,  note  21,  300. 
Kind  that  must  be  used,  186,  187,  note  18. 
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Couplers — Continued. 

Knuckle  defective,  337. 

Locomotive  must  have,  181. 

Massacliusetts  statute,  requirements  concerning,  168,  note  45. 

Must  be  easy  to  operate,  300,  189,  note  21. 

Preparation  of  coupler  for  coupling,   191. 

Reasonable  eflort  to  use,  189  note  21,  300. 

Repairing  in  yard,   156. 

Servants'  act  in  repairing  is  company's  act,  188,  note  18. 

"Shanty"  car  must  have,  183. 

Sufficiency,   188,  274,  333. 

Tender  must  have,  183. 

Uncoupling  cars,   189. 

Criminal    Action- 
Action  to  recover  penalty  is  a  civil  action,  237,  311,  315,  321,  325. 


D 

Dining  Car— 

When  on  switch  must  have  automatic  couplers,  183. 

Diligence- 
Defects,  use  of  to  discover,  196,  199,  329,  331. 
Degree  of  required  to  avoid  penalty,  196,  279,  299. 
Inspection  to  discover  defects,  376. 
Repairs,  making,  196,  199,  207. 

Drax7    Bars — 

Height,  146,  190,  299. 

Resolutions  of  American  Railway  Association  concerning,  146. 


Employee — 

Company  liable  for  his  act,  331,  343. 
Not  injured  by  railroad's  negligence,   144. 

Express    Company — 

Carrying  its  interstate  freight,  137. 
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Federal    Question— 

When  and  how  presented  by  case,  193. 

Foreign    Cars — 

Eflect  of  receiving  wlien  improperly  equipped,  192. 
Must  l>e  properly  equipped,  163,  104,  note  36. 
Need  not  receive,  343. 


Geddes   Case- 
Criticized,  308. 
Denied,  166,  168. 
Stated,  165. 

Grab   Irons- 
Failure  to  provide  is  negligence  pe?*  se,  194,  219,  220, 
In  end  of  each  car  required,  350. 
Intrastate  car  must  have,  163,  note  34. 
Jury  determines  sufficiency,  219,  note  20.* 
Must  provide,  367,  372. 
SufBciency,  351,  358. 


H 


Handholds— 

Grab-irons,  see. 


Harrison — 

President  Harrison's  messages  on  Safety  Appliance  Act,  143. 

Hours    of   Labor — 

Of  railroad  employees,  statute,  271. 


I 

Inspectors- 
Government   inspectors   not  bound   to   notify   defendant   of   defects 
discovered,  201,  307,  372.   199,  note. 
failure  to  discover  defect  no  excuse  for  defendant,  299. 
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Intent — 

Not  involved  in  action  to  recover  penalty,  197. 

Interterritorial   Act    of    1903 — 

Construction,   153,   154. 

Interstate    Commerce — 

Car,  destination  for  anotlier  state,  153,  note  2. 

instrumentality   of   interstate   commerce,   293, 
Change  of  route  does  not  alter  requirements,  286. 
Distance  car  moved  immaterial,   159. 
Express  company's  freight,  carrying,   157. 
Hauling  cars  in  intrastate  train,  367. 
Intrastate  cars,  Congress  cannot  regulate,   163,  note  34. 
Jury  determines  if  car  was  used  in  interstate  commerce,  192, 
Test  concerning  what  is,  150,  151. 
Trans-shipment  of  freight,  165,  166,  168, 
What  is,  150,  151,  165,  168. 
What  is  not.   166. 

Intrastate    Commerce — 

Car  used  in  need  not  be  equipped,  163. 
Congress  has  no  power  over,  163,  note  34. 
Hauling  intrastate  car  in  interstate  train,  367. 


JTndicial    KnoiiErledge — 

Taken  of  Safety  Appliance  Act,  235. 

Jurisdiction — 

P'ederal  question  involved,  193. 

State  courts  have  jurisdiction  under  statute  in  negligence  cases,  233. 

Jury — 

Determines  if  car  was  used  in  interstate  commerce,  192. 
Diligence  in  making  repairs  a  question  for,  211. 
Grab-iron,  sufficiency  of  determines,  219,  note  20*. 


K 

Knoivledge — 

Not  an  element  of  ollViise,  198,  217,  312,  316,  321,  329. 
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Knuckle— 

Defects  in,  337. 

L 

liading,    Bill    of— 

luiiiia'terial  in  fixing  liability  <jf  defendant,  293. 

Tiock    Ckain^ 

Defective,  187,  note  18. 

Locomotive—' 

Must  have  automatic  couplers,  181,  155,  note  7. 

Logging    Car — 

Statute  does  not  apply  to,  185. 

M 

M.  C.  B.  Defect  Card- 
Use  of  on  car  no  defense,   192,  302. 

Michigan- 
Tender  is  not  a  car  under  Michigan  statute,  183,  note  4. 


N 

Narroxr    Gauge    Itailroad — 

Transhipment  of  freight,   105,   100,  168. 

Negligence — 

Assumption  of   risk,   227. 

Automatic  couplers,  failure  to  provide,  225. 

Common  law  rule  not  applicable,  220. 

Contributory  negligence  of  plaintifT,  231. 

Other  acts  combining  with  failure  to  repair  couplers,  222. 

Proximate  cause  of  injury,  226. 

TSvo  acts  combining  to  produce  injury,  233. 


Penalty — 

Action  to  recover  is  a  civil  action,  237.  311,  315,  321,  325. 
Amount,  240. 
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Pleading — 

Complaint,  sufficiency,  235,  238,  274,  279,  293. 

Presumption — 

In  discovering  defects,  199. 

Proof— 

Requisite  to  recover  penalty,  285,  290. 
Sufficiency  to  recover  penalty,  239,  337,  367,  372. 

Proximate  Canse — 

Failure  to  provide  automatic  couplers,  226. 


R 

Rails — 

Company  liauling  its  own  in  insufficiently  equipped  cars,  156. 

Reasonable    Doubt — 

Rule  of  does  not  apply  in  action  to  recover  penalty,  178,  234,  311, 
315,  321,  325,  339. 

Release  of  Damages — 

Validity  of  statute  concerning,  236. 

Removal   of   Cause — 

In  action  to  recover  damages,  234. 

Repairs — 

Burden  to  show  exercise  of  due  diligence  in  making,  239,  376. 
Degree  of  diligence  in  making,  195,  206. 
Destination  of  car  near  repair  shop,  213. 
Diligence  in  making,  207,  282,  358. 
in  discovering  defect,  196,  376. 
Duty  to  make,  222. 

Employe  failing  to  make,  defendant  liable,  331. 
Empty  car,  hauling  to  repair   shop,   185. 

Government  inspectors,  duty  to  notify  company  to  make,  201. 
Immediate,  making,  205,  334. 
Inability  to  make  only  excuse  a  defense,  299. 
In  route,  207,  213,  216,  299,  376. 

Knowledge  of  defect  not  necessary  to  incur  penalty,  198,  217. 
Massachusetts  statute  concerning,   168,  note  45. 
Presumption  concerning,  199. 
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Repairs — Continued. 

Sending  car  to  repair  shops,  162. 
Temporary,  212,  note  11. 
When  need  not  make,  377. 

Repair  Shops — 

Railroad  must  establish  at  convenient  place,  21G,  334,  343. 
Sending  car  to  for  repairs,  162. 


Safety   Appliance   Act-i^* 

Acts  in  full,  264  to  268. 

Common  law  duty  of  master  not  applicable  to  duty  under  statute, 

220. 
Constitutional,  147,  293. 
Construction,  146,  220,  362. 
Interpretation.   148. 
Intertcrritorial  Act  of   1903.   153. 
Judicial  notice  taken  of,  235. 

Object  of  statute,  143,  146,  183,  209,  214,  222,  289. 
Origin  of  statute,  143. 
Pleading  under,  235. 
Remedial,  statute,  Is,   36?. 

Sand —     \,'  ]  'i  'i    *>      .i>>»'^^ 

Hauling,  fop  ravlf Oi&d'  pJurpbsesi,'  1,56,  note  10. 

]\Iust  have'^au^Jriiit^c'.ooaplfeT^sJj  'lH3. 
Shims—  ^ , '  •  "'   ' 

Cannot  be  used  to  repair  couplers,  220. 

Special    Charter- 
Safety    Appliance   Act   applies   to   railroad   organized    under,    168, 
note  45. 

Spur   Track- 
Car  used  on  spur  track  must  be  properly  equipped,  161. 

State    Courts — 

Removal  of  cause  from,  234. 

Suit  for  damages  may  entertain,  233. 


410  IXDEX  TO  SAFETY  APPLIAXCE  ACT. 

[References  are  to  pages.] 

State    Statute- 
Covering  same  subject  as  Federal  statute,  193. 

Statutes — 

Ash  pan  statute,  269. 

Hours  of  labor  on  railroads.  271. 

Safety  Appliance  Acts  of  1906  and  1908,  264  to  268v 

SiHtcliiiig    Car — 

Must  be  properly  equipped,  160. 


T 

Tander— 

Michigan  Statute,  183  note  4. 
Must  have  automatic  couplers,  183. 

Terminals- 
Cars  on  must  be  properly  equipped,   160,  215. 

Territories- 
Operating  improperly  equipped  car  within,  300. 

Train- 
Defined,   351. 
Making  up,  162.  ^  c ,  . , ,  ^ 


w 

Writ   of   Error- 
Government  may  have,  240,  b76.  r 


Y 

Yard- 
Cars  moved  in  must  be  properly  equipped,  160,  161,  215. 
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